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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, ex rel.
ANDREW SCOLLICK,

Plaintiff-Relator,
V. Case No. 1:14-cv-01339 RCL

VIJAY NARULA, et al.,

Defendants.

N N N N N N N N N N N N

DEFENDANTS OST. INC., VIJAY NARULA, AND AJAY MADAN’S MOTION TO
DISMISS AND/OR FOR JUDGMENT ON THE PLEADINGS

Defendants OST, Inc., Vijay Narula, and Ajay Madan (hereinafter “OST Defendants™)
respectfully submit this motion to dismiss the complaint and/or for judgment on the pleadings
pursuant to Rule 12 of the Federal Rules of Civil Procedure.

I. INTRODUCTION

The Supreme Court’s recent decision in U.S. ex rel. Polansky v. Exec. Health Res., Inc.,
143 S. Ct. 1720, 1741 (2023), and notably Justice Thomas’s dissent, which was joined by two
other Justices, has reinvigorated a constitutional question that the OST Defendants now place
before this Court — can this qui tam case, in which the government did not intervene, continue to
proceed with only the Plaintiff-Relator or does the continuation of this case violate Articles II
and III of the United States Constitution? It is respectfully submitted that this case can no longer
proceed and this Court should dismiss the case and/or enter judgment on the pleadings for the

OST Defendants.
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II. PROCEDURAL HISTORY

This case was initially filed by the Plaintiff-Relator on August 6, 2014. ECF No. 1. The
government filed a notice of election not to intervene on February 9, 2015. ECF No. 2. An
amended complaint was filed on August 11, 2017, ECF No. 169, and a second amended
complaint, the current operative complaint, was filed on September 8, 2020. ECF No. 298.
Since the government’s declination over 9 years ago, Plaintiff-Relator and his private counsel
prosecuted this case by conducting extensive discovery, taking numerous depositions, and filing
and responding to multiple motions to dismiss and summary judgment motions filed by the OST
Defendants and other defendants. The motions for summary judgment were decided on July 19,
2022, and the OST Defendants’ motions were denied. ECF No. 398. A status conference is set
for March 15, 2024, and a trial date has not yet been set.

III. ARGUMENT

A. Legal Standards for Motion to Dismiss and Motion for Judgment on the
Pleadings

Rule 12(b)(1) of the Federal Rules of Civil Procedure relates to the Court’s ability to hear
a matter for which it does not have subject matter jurisdiction. FRCP 12(b)(1). The arguments
raised herein are constitutional questions, thus permitting the Court to rule on the motion and
dismiss the action if it determines “at any time that it lacks subject-matter jurisdiction.”
Fed.R.Civ.Proc. 12(h)(3). As set forth herein, if the constitutional challenges asserted herein are
successful, this Court does not have subject matter jurisdiction to hear this case.

Additionally, Rule 12(c) of the Federal Rules of Civil Procedure states that “[a]fter the
pleadings are closed — but early enough not to delay trial—a party may move for judgment on

the pleadings.” With no current trial date set, there is no delay to the trial schedule, and based on
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the reinvigorated constitutional arguments made in the Polansky dissent and the Justices who
joined in the opinion, review by the Court is appropriate at this stage.

B. Polansky Re-1gnites Qui Tam Constitutional Questions

Polansky considered the standard for District Courts to review a government’s dismissal
of a qui tam suit over a Plaintiff-Relator’s objection and the timing of such dismissal. Polansky,
143 S.Ct. at 1720. The Court held that the government could seek to dismiss a qui tam
complaint whenever it intervened in the suit, regardless of the timing, and a District Court should
employ the standard of Federal Rule of Civil Procedure 41(a) when reviewing the government’s
request for dismissal. /d. at 1735. Although the Court’s ruling on the government’s power and
timing was not particularly remarkable or unexpected, what was remarkable and unexpected was
the dissent authored by Justice Thomas.

In the dissent, which was joined by Justices Kavanaugh and Barrett, Justice Thomas
stated that the FCA “has long inhabited something of a constitutional twilight zone,” and “there
are substantial arguments that the qui tam device is inconsistent with Article II” and that
Plaintiff-Relators may not represent the United States in litigation. /d. at 1741. Justices Barrett
and Kavanaugh, in concurrence, stated that they agreed with Justice Thomas that “[t]here are
substantial arguments that the qui tam device is inconsistent with Article II and that private
relators may not represent the interests of the United States in litigation.” Id. at 1737.
Furthermore the concurring Justices stated that the Court “should consider the competing
arguments on the Article II issue in an appropriate case.” Id. Finally, in addition to these
statements by the dissenting Justices, in the majority opinion, Justice Kagan stated that the FCA
“has been enforced by a unique public-private scheme,” acknowledging that the FCA is not a

typical federal statute. Id. at 1727.
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Based on the fact that one-third of the Supreme Court has identified the potential
constitutional issues and encouraged review in an appropriate case, this case can be the vehicle
for that important argument because it has been pending for nearly 10 years, nine of which
accrued after the government declined to intervene. Therefore, the OST Defendants have been
subject to nearly a decade of litigation conducted by a self-appointed, unharmed private actor,
who is motivated purely by personal financial reasons and not for the government’s greater good.

C. The History of the False Claims Act Demonstrates its Unconstitutionality

In a Memorandum Opinion for the Attorney General written by former Attorney General
William Barr when he was an Assistant Attorney General with the Office of Legal Counsel, the
history of the FCA and its constitutionality were discussed. 13 U.S. Op. Off. Legal Counsel 207
(O.L.C.), 1989 WL 595854 (July 18, 1989) (“OLC Opinion). The OLC Opinion stated that the
qui tam component of the FCA has its roots in fourteenth century England as an aid “to the
government’s primitive law enforcement capabilities,” and from the sixteenth century forward,
its use was curtailed. OLC Opinion, p. 2. In the United States, the FCA was enacted in 1863
during “the emergency of the Civil War,” and Congress resorted to “this archaic device in
response to widespread contractor fraud.” Id. The OLC Opinion further stated that after the
Civil War, the statute “fell into relative desuetude,” and “had become an anachronism.” Id.

In 1986 Congress was “dissatistied with the way the executive branch was enforcing
government procurement laws,” and amended the FCA to include treble damages, increased
penalties, and a bounty for the relator of up to thirty percent of any recovery. Id. The purpose
for these amendments was very clear — to “deputize” private citizens to enforce the laws. Id. For
example, Senator Charles Grassley, the FCA’s modern day champion, stated that “the

Government bureaucracy [was] . . . unwilling to guard against or aggressively punish fraud,” and



Case 1:14-cv-01339-RCL Document 431 Filed 03/13/24 Page 5 of 20

Congressman Howard Berman stated that “the Department of Justice has not done an acceptable
job of prosecuting defense contractor fraud” and stated that relators were given full party status
to “keep pressure on the Government to pursue the case in a diligent fashion.” OLC Opinion, p.
14 (citing 131 Cong. Rec. 22,322 (1985), 132 Cong. Rec. 29,322 (1986)). Finally, and most
poignantly, Congressman Berman stated that “[t]his is precisely what this law is intended to do:
deputize ready and [willing] people . . . to bring to justice those contractors who overcharge the
government.” Id. (citing 132 Cong. Rec. 29,322 (1986)) (emphasis added).

Not surprisingly, the number of qui tam cases since 1986 has skyrocketed and continues
to rise. In fiscal year 2023, whistleblowers filed 712 qui tam suits, nearly two new cases per day,
a far cry from the 31 cases filed in 1987. FCA FY2023 Statistics, Exhibit 1. The DOJ reported
settlements of $2.7 billion in 2023, and $2.3 billion of those settlements came from qui tam
actions. Id. In fact, in each year since 1995, the number of qui tam actions exceeded non-qui
tam actions, with most years the qui tam actions doubling, tripling or more the number of non
qui tam actions. Id. In 2023, Relators received nearly $349 million, and $489 million the prior
year. Id. Since 1986, Relators have received almost 9 billion dollars from FCA cases.

It is abundantly clear that the 1986 amendments sought to provide executive power to
private individuals so they could “bring people to justice” while benefitting financially. The qui
tam FCA provisions were used sparingly, if at all, before 1986 and then flourished once the
amendments provided bounties to individuals — in other words, when an individual with a
personal financial interest chose how, where and when to enforce this country’s laws. This was
foretold by the OLC Opinion, which stated that Congress will vest the authority to “its own corps
of private bounty hunters,” and fortifies the argument that “[a] relator, however, is interested

only in money, not in the faithful execution of the laws . . . [r]ather he holds a personal financial
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stake that in all other contexts would disqualify him from representing the government’s
interests.” OLC Opinion, p. 1, 7. This history shows why the statute should not be used to
support this case and allow it to proceed.

To the extent the Relator asserts that the FCA’s long history is actually a positive fact
because the First Congress passed qui tam statutes, the dissent in Polansky noted that “historical
patterns cannot justify contemporary violations of constitutional guarantees . . . even when the
practice in question ‘covers our entire national existence and indeed predates it.”” Polansky, 599
U.S. at 450 (citations omitted). Polansky also stated “[n]or is enactment by the First Congress a
guarantee of a statute’s constitutionality.” Id. (citing Marbury v. Madison, 1 Cranch 137, 2 L.Ed
60 (1803)); see also James T. Branch, The Constitutionality of the False Claims Act Qui Tam
Provision, 16 Harv. J.L. & Pub. Pol’y 701 (1993) (concluding that “despite their long history, the
FCA and its qui tam provision are out of step with modern constitutional jurisprudence and
should be held unconstitutional.”) (hereinafter “Branch™). With that historical framework set,
the specific Constitutional provisions demonstrate why the FCA qui tam provisions violate the
Constitution and, therefore, why this case cannot proceed.

D. The Qui Tam Provisions of the False Claims Act Violate The Constitution

Justice Thomas stated in the Polansky dissent that [t]he potential inconsistency of qui
tam suits with Article IT has been noticed for decades.” Polansky, 143 S.Ct. at 1741. The
inconsistency rests on three clauses within Article II — the Vesting Clause, the Appointments
Clause, and the Take Care Clause. Additionally, Relators do not have standing before this Court
under Article III of the Constitution. The OLC Opinion states that the qui tam provisions of the

FCA are “patently unconstitutional” and “[i]n our view, this is not even a close question.” OLC
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Opinion, p. 2. As set forth herein, relief is appropriate based on the violation of these critical
constitutional provisions.

1. The Vesting and Appointments Clauses Do Not Support the Relator
Continuing to Prosecute this Case

Article II vests the executive power to pursue cases in the name of the government in the
President alone. U.S. Const. art. II, § 1, cl. 1 (Executive Power Clause — “The Executive Power
shall be vested in a President of the United States™); U.S. Const. art. II, § 1, cl. 8 (Oath of Office
Clause); see also United States v. Nixon, 418 U.S. 683, 693, (1974) (stating that “the Executive
Branch has exclusive authority and absolute discretion to decide whether to prosecute a case™).

It is very clear that Plaintift-Relator, as a private citizen, is not vested with any executive
power whatsoever. See Dep 't of Transportation v. Ass’'n of American Railroads, 135 S.Ct. 1225,
1237 (2014) (Alito, J., Concurring) (concurring opinion stating that private parties are not
“vested with the “executive Power,” Art. I, § 1, cl. 1, which belongs to the President.).

a. Plaintiff-Relator is Not Appointed by the President and
Therefore has no Ability to Pursue this Case

Plaintiff-Relator could only wield executive power if he was properly appointed by the
President. The Appointments Clause states that the following:

[The President] shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of
the supreme court, and all other Officers of the United States, whose Appointments
are not herein otherwise provided for, and which shall be established by Law; but
the Congress may by Law vest the Appointment of such inferior Officers, as they
think proper, in the President alone, in the Courts of Law, or in the Heads of
Departments.

U.S. Const. artI1, § 2, cl. 2. Justice Thomas noted in Polansky that prior Supreme Court
precedent held that the executive power belongs to the President alone, and that a suit that is

conducting civil litigation to vindicate public rights of the United States is a public function that
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“may be discharged only by persons who are ‘Officers of the United States’ under the
Appointments Clause.” Id. (citing Selia Law LLC v. Consumer Financial Protection Bureau,
140 S.Ct. 2183 (2020) and Buckley v. Valeo, 424 U.S. 1, 138-40 1976)). Justice Alito also noted
in Ass 'n of American Railroads that “[i]ndeed, it raises “[d]ifficult and fundamental questions”
about “the delegation of Executive power” when Congress authorizes citizen suits.” Ass n of
American Railroads, 135 S.Ct. at 1237.

A Plaintiff-Relator, who is self-appointed, is not an “Official of the United States.”
Justice Thomas noted in Polansky that a Plaintiff-Relator under the FCA is not “appointed as an
officer of the United States” under Article II of the Constitution, and “it thus appears to follow
that Congress cannot authorize a private relator to wield executive authority to represent the
United States’ interest in civil litigation.” Polansky, 143 S.Ct. at 1741.

This issue was also addressed by the Supreme Court in an FCA case regarding the
applicable statute of limitations. In Cochise Consultancy, Inc. v. United States ex. rel. Hunt, 139
S.Ct. 1507 (2019), the case was dismissed on statute of limitations grounds by the District Court
and affirmed on appeal. The Supreme Court affirmed that the statute of limitations dismissal
was appropriate, and specifically addressed a critical issue with respect to the constitutional issue
before this Court — whether a private relator is an “official of the United States™ which would
trigger an additional 3-year statute of limitations period pursuant to 31 U.S.C. §3731(b)(2)". Id.
at 1510. The Court, by Justice Thomas, stated that a private relator is “not an “official of the
United States™ in the ordinary sense of that phrase.” Id. at 1514. Furthermore, the Court held

that ““a relator is neither appointed as an officer of the United States, see U.S. Const., Art. II, § 2,

! The applicable statute of limitations states that an FCA action must be brought within 6 years after the statutory
violation occurred, or 3 years after the “official of the United States charged with responsibility to act in the
circumstances” knew or should have known the relevant facts, but not more than 10 years after the violation. 31
U.S.C. §3731(b)(2).
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cl. 2, nor employed by the United States.” Id. Finally, the Court held that although the FCA
provisions state that the action is brought in the name of the government, the statute “does not
make the relator anything other than a private person, much less “the official of the United States
referenced by statute.” Id. (citations omitted).

Critically, in Buckley, the Supreme Court held that a Federal Election Campaign
Commission empowered to investigate and prosecute violations of the Federal Election
Campaign Act whose members were not appointed under the Appointments Clause was
improper, stating that giving the Commission “primary responsibility for conducting civil
litigation in the courts of the United States for vindicating public rights” violated the
Appointments Clause, and that “/s/uch functions may be discharged only by persons who are
‘Officers of the United States.”” Buckley, 424 U.S. at 140 (emphasis added).

Similarly, in Freytag v. C.LR., 501 U.S. 868, 878-880 (1991), the Court stated that “[t]the
Appointments Clause prevents Congress from distributing power too widely by limiting the
actors whom Congress may vest the power to appoint. The Clause reflects our Framers’
conclusion that widely distributed appointment power subverts democratic government.”
(emphasis added). 501 U.S. at 878-880.

The Branch article summarized the potent constitutional combination of Buckley and
Freytag — “[w]hen one combines Buckley’s holding that only properly appointed officers can
litigate on behalf of the United States with Freytag’s holding that Congressional diffusion of the
appointment power—and not only aggrandizement—can violate the Appointments Clause, the
conclusion is simple: It is unconstitutional for qui tam relators to enforce the FCA on behalf of
the United States government because they have not been properly appointed to do so.” Branch,

p. 16-17.
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Therefore, a Plaintiff-Relator is not vested with any executive power, and is also not
appointed as an Official of the United States. To the extent Plaintiff-Relator seeks to evade the
Appointment Clause requirement and assert that he is an agent rather than an official that is
required to be appointed, this argument is foreclosed by Buckley, which held that conducting
civil litigation in the Courts of the United States for vindicating a public right may be discharged
“only by persons who are ‘Officers of the United States.” Buckley, 424 U.S. at 140 (emphasis
added). Therefore, the plain language of the Constitution and the cases that have interpreted the
relevant Constitutional clauses support the motion to dismiss and motion for judgment on the
pleadings and dictate that the Plaintiff-Relator cannot proceed with this case.

2. The Qui Tam Provisions Violate the Take Care Clause

The qui tam provisions also violate the Take Care Clause of the Constitution. U.S.
Const. art. II, § 3. The Clause states that the President shall “take Care that the Laws be faithfully
executed, personally and through officers whom he appoints.” Id. The duty and power to
faithfully execute the laws resides with the Executive branch — “[t]he power to decide when to
investigate, and when to prosecute, lies at the core of the Executive’s duty to see to the faithful
execution of the laws . . . [t]hat authority is non-existent in cases such as the one posited here,
because ‘a private citizen lacks a judicially cognizable interest in the prosecution or non-
prosecution of another.” Community for Creative Non-Violence v. Pierce, 786 F.2d 1199, 1201
(D.C. Cir. 1986); see also Buckley, 424 U.S. at 138 (stating that a “lawsuit is the ultimate remedy
for a breach of the law, and it is to the President, and not to the Congress, that the Constitution

entrusts the responsibility to ‘take Care that the Laws be faithfully executed’”).

10
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a. The FCA Improperly Dilutes the Take Care Clause

The language of the FCA demonstrates how the Take Care clause has been improperly
diluted. When the government intervenes within the first 60 days after the Plaintiff-Relator files
suit (or after extensions of that time for good cause shown), it takes over the authority of the
case, but even in that scenario, its powers are limited in three important ways. First, if the DOJ
seeks to restrict Plaintiff-Relator’s participation in the case, the Court may, in its discretion,
impose limitations on the Plaintiff-Relator’s participation regarding the number of witnesses
called, the length of the witness’s testimony, limiting cross-examination, or a more general
limitation of participation. 31 U.S.C. § 3730 (c¢)(2)(c). Second, and perhaps even more
restrictive of the Executive’s power, is in connection with settlement of a qui tam case.
Although the DOJ is empowered to move to settle FCA cases over a Plaintiff-Relator’s
objections, a court must still determine after a hearing that the “proposed settlement is fair,
adequate, and reasonable under all the circumstances.” 31 U.S.C. §3730(c)(2)(B). Finally, with
respect to dismissal of a qui tam suit, although the DOJ may move to dismiss FCA cases
pursuant to 31 U.S.C. §3730(c)(2)(A), which was the issue discussed in Polansky, the Plaintift-
Relator is entitled to notice of the motion and an opportunity for a hearing. Polansky decided
that the standard for a District Court to review such motions is under Federal Rule of Civil
Procedure 41, the voluntary dismissal rule, which permits a Court to dismiss a case post-answer
under “terms that the Court considers proper.” Polansky, 143 S.Ct. at 1734; Fed.R.Civ.Proc.
41(a)(2).

When the DOJ does not intervene, its rights and abilities are even more curtailed. The
DO is entitled to copies of all pleadings and copies of deposition transcripts at the government’s

expense, and can intervene at a later date upon a showing of good cause; however, in that

11
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instance the Court shall not limit “the status and rights of a person initiating the action.” 31
U.S.C. § 3730 (¢)(3).

If the Executive Branch has to jump through procedural and substantive hoops for (i) how
it can manage the litigation, (ii) how it can enter a case after the initial intervention period, (iii)
how it can settle a case, and (iv) how it can dismiss it,> even under Polansky’s deferential
dismissal standard, then the Take Care Clause has been effectively qualified and significantly
diluted, which is impermissible. The Constitution does not state that the President shall take care
that the laws be faithfully executed after sufficient notice and a hearing to a private, non-
appointed person and, in some cases, only if it shows good cause to assert its own interests when
it chooses to intervene later in a case. The Executive’s power cannot be diluted in deference to
Congressional language in a statute, and a Federal Rule of Civil Procedure standard that is
subject to a Court’s review of its decision on how to manage and dispose of a case. That
construct, by its very nature, implicates serious separation of powers concerns.

b. Plaintiff-Relator is Not Empowered to Decide How to Enforce
the Law and That Unconstitutional Power is Subject to Abuse

The faithful execution of the law does not mean the transfer of exclusive authority to
individual relators who are primarily motivated by personal gain rather than the protection of
federal funds. In Transunion LLC v. Ramirez, 594 U.S. 413, 429 (2021), the Supreme Court
noted the significant constitutional issues raised by private parties being able to decide how to

enforce the law — “the choice of how to prioritize and how aggressively to pursue legal actions

2 The DOIJ has exercised its discretion to seek dismissal very sparingly, dismissing a small fraction of qui tam cases
filed. See Remarks of Deputy Assistant Attorney General Michael D. Granston at the ABA Civil False Claims Act
and Qui Tam Enforcement Institute, December 2, 2020. https://www.justice.gov/opa/speech/remarks-deputy-
assistant-attorney-general-michael-d-granston-aba-civil-false-claims-act (last visited March 4, 2024). Mr. Granston
stated that: “the Department has filed motions to dismiss in approximately 50 qui tam actions since it was issued.
While that is more than had been dismissed prior to the guidance, it is a very small fraction of the more than 2000
qui tam actions that have been filed over that same period of time.” (emphasis added) Thus, the government
essentially permits Plaintiff-Relators to handle their cases without seeking dismissal in thousands of qui tam cases.

12
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against defendants who violate the law falls within the discretion of the Executive Branch, not
within the purview of private plaintiffs (and their attorneys).” 594 U.S. at 429. The Court
further noted that “[p]rivate plaintiffs are not accountable to the people and are not charged with
pursuing the public interest in enforcing a defendant’s general compliance with regulatory law.”
Id. (citations omitted). Furthermore, in Lujan v. Defenders of Wildlife, 112 S.Ct. 2130, 2136
(1992), a case also involving a citizen suit statute, the Court held that “[t]o permit Congress to
convert the undifferentiated public interest in executive officers’ compliance with the law into an
‘individual right’ vindicable in the courts is to permit Congress to transfer from the President to
the courts the Chief Executive’s most important constitutional duty, to ‘take Care that the Laws
be faithfully executed.””® 112 S.Ct. at 2136.

The lack of accountability and potential for abuse is particularly stark where the
government declines to intervene. The Plaintiff-Relator can effectively substitute its judgment
for that of the Department of Justice regarding which cases proceed and which do not:

[e]lven where the Attorney General determines that instituting a suit is not

warranted, the qui tam relator is empowered to override his judgment and initiate

the fraud action. When the Attorney General concludes that proceeding with a suit

i1s not merited or otherwise not in the United States’ interests, the fraud action

nevertheless goes forward in the government’s name, under the complete control

of the self-interested relator.

OLC Opinion, p. 13. The FCA essentially permits the Plaintiff-Relator to exercise his own
private, self-motivated discretion and make a public policy decision regarding which aspects of
the law to enforce, an act he has no actual power to do. The Executive Branch, not the Plaintift-

Relator, has the power to make such policy and prosecution judgments. See In re: Aiken County,

725 F.3d 255, 262-264 (D.C. Cir. 2013) (stating that “[t]he Presidential power of prosecutorial

3 The citizen suit statute stated that “any person may commence a civil suit on his own behalf ... to enjoin any
person, including the United States and any other governmental instrumentality or agency ... who is alleged to be in
violation of any provision of this chapter.” 16 U.S.C. § 1540(g).

13
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discretion is rooted in Article II, including the Executive Power Clause, the Take Care Clause,
the Oath of Office Clause, and the Pardon Clause,” and “The Executive’s broad prosecutorial
discretion and pardon powers illustrate a key point of the Constitution’s separation of powers.”).

This improper exercise of private prosecutorial discretion has had significant
consequences for the OST Defendants. Over the course of 10 years, the case has hung over them
like a specter with the attendant scrutiny by contracting officers, bid protestors, and competitors
based on the unfounded, non-intervened allegations in this case brought by a private individual,
who does not have the duty, the power, or the appointment to faithfully execute the laws. They
have also had to endure nearly a decade of painstaking litigation including extensive document
productions, multiple depositions, and lengthy briefing at the motions to dismiss and summary
judgment phases. This is precisely why the FCA is subject to abuse and requires a
constitutionally appointed officer to enforce it — the government did not file this case, it decided
quickly not to intervene, and now it is the private Plaintiff-Realtor, who is motivated purely by
financial gain, to “take care” that the law is faithfully executed. See OLC Opinion, p. 2 (“[t]he
Constitution does not permit Congress to vest governmental law enforcement authority in self-
selected private parties, who have not been injured and who act from mercenary motives, without
commitment to the United States’ interests and without accountability”). Indeed, “[a] relator,
however, is interested only in money, not in the faithful execution of the laws.” Id. p. 7.

This case has had and will have a significant impact on the OST Defendants — the
Supreme Court identified the gravity of this issue for litigants: “[t]he exercise of judicial power,
which can so profoundly affect the lives, liberty, and property of those to whom it extends, is
therefore restricted to litigants who can show ‘injury in fact’ resulting from the action which they

seek to have the court adjudicate.” Valley Forge Christian College v. Americans United for

14
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Separation of Church and State, Inc., 454 U.S. 464, 473 (1974); see also OLC Opinion, p. 3
(“[o]ne of the central tenets of the Framers was that the power to execute the law must be kept in
the hands that are both independent of the legislature and politically accountable to the people.”).
Therefore, the FCA violates the Take Care clause and the OST Defendants’ motion to dismiss
and motion for judgment on the pleading should be granted.

3. Article 111 Standing Requires Concrete, Particularized Harm

Not only does the FCA violate Article I of the Constitution, private qui tam actions also
violate the Article III standing requirements. In Transunion, the Supreme Court discussed the
history of Article III, stating that the Constitution sets judicial power to hear only “cases™ and
“controversies.” Transunion, 594 U.S. at 423; U.S. Const. art. I[II. For there to be a case or
controversy under Article III, 7ransunion summarized the requirement in a simple question —
“What’s it to you?” Transunion, 594 U.S. at 423 (citing Scalia, The Doctrine of Standing as an
Essential Element of the Separation of Powers, 17 Suffolk U.L. Rev. 881, 882 (1983)) (emphasis
added).

To answer that fundamental question, the Court stated that a plaintiff must show “(i) that
he suffered an injury in fact that is concrete, particularized, and actual or imminent; (ii) that the
injury was likely caused by the defendant; and (iii) that the injury would likely be redressed by
judicial relief.” Transunion, 594 U.S. at 423. In Valley Forge, the Court reduced Article III to
its essence — “at an irreducible minimum, Art. III requires the party who invokes the court’s
authority to ‘show that he personally has suffered some actual or threatened injury as a result of
the putatively illegal conduct of the defendant.”” Valley Forge, 454 U.S at 472.

Although Courts will afford due respect to Congress’s decision to grant a cause of action

to sue, the Supreme Court rejected the proposition that “a plaintiff automatically satisfies the

15
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injury-in-fact requirement whenever a statute grants a person a statutory right and purports to
authorize that person to sue to vindicate that right,” specifically stating that “Article III standing
requires a concrete injury even in the context of a statutory violation.” Id. (citing Spokeo, Inc. v.
Robins, 578 U.S. 330, 340 (2016)); see also Branch, p. 7 (stating that “Congress simply cannot
reduce the irreducible minimum of Article III's standing requirement, whether it does so by
statutory grant or by statutory assignment.”). The Supreme Court summarized this issue in
Gladstone Realtors v. Village of Bellwood, 441 U.S. 91, 100 (1979):

Congress may, by legislation, expand standing to the full extent permitted

by Art. III, thus permitting litigation by one “who otherwise would be

barred by prudential standing rules.” In no event, however, may

Congress abrogate the Art. III minima: A plaintiff must always have

suffered “a distinct and palpable injury to himself,” ibid., that is likely

to be redressed if the requested relief is granted.
441 U.S. at 100 (emphasis added) (citations omitted),

The qui tam provisions of the FCA abrogate the “Art. III minima” in this case.
Transunion noted that an “uninjured plaintiff” is not “seeking to remedy any harm to herself but
instead is merely seeking to ensure a defendant’s ‘compliance with regulatory law’ (and, of
course, to obtain some money via the statutory damages)” and an expansion of Article III to
provide standing to that scenario would “flout constitutional text, history and precedent.”
Transunion, 594 U.S. at 428 (emphasis added). The Court then stated that: “[i]n our view, the
public interest that private citizens comply with the law cannot ‘be converted into an individual
right by a statute that denominates it as such, and that permits all citizens . . . to sue,” and ended
the opinion with a simple maxim — “[n]o concrete harm, no standing.” Id. at 428, 442.

The OLC Opinion also discussed the Article I1I standing requirement, and stated that

“[p]rivate qui tam actions violate the well-settled doctrine of Article III standing.” OLC

Opinion, p. 10. Furthermore, the OLC Opinion noted that “Congress has not created any
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substantive legal right for qui tam plaintiffs the invasion of which creates Article III injury.” Id.,
p. 12.

a. Plaintiff-Relator Has No Article 111 Standing

Plaintiff-Relator has no standing in this case. It is without question that he was not
personally harmed in this case and has suffered no concrete, particularized harm. Indeed, by the
FCA’s very nature, it is the government’s interests that are being protected. See Polansky, 143
S.Ct. at 1728 (stating that “[t]he Government, after all, is a ‘real party in interest’ in a qui tam
action’”); see also Branch, p. 10 (the “right to receive money under the FCA turns on his
initiation of a lawsuit to redress an injury that he did not suffer.”).

Plaintiff-Relator also cannot assert that the injury he has suffered is a general one — for
instance his taxpayer money being misspent — as that has been resoundingly rejected by Courts.
See Valley Forge, 454 U.S. at 482 (“[r]espondents, therefore, are plainly without standing to sue
as taxpayers.”); see also Branch, p. 5 (stating that “[f]ar from holding that Congress can—
consistently with Article IIl—create causes of action for generalized injury, the Supreme Court

has stated repeatedly that to satisfy Article III’s injury-in-fact requirement, the plaintiff must

99 ¢¢ 99 ¢e.

have suffered harm that is “distinct and palpable,” “concrete,” “particularized, ... personal , and
individual.”).

Furthermore, to the extent the Plaintiff-Relator asserts that the bounty provision of the
FCA confers standing, the Supreme Court held that an “interest unrelated to injury in fact is
insufficient to give a plaintiff standing.” Vermont Agency of Natural Resources v. United States
ex. rel. Stevens, 529 U.S. 765, 772 (2000) (citing Valley Forge, 454 U.S. 486). Stevens turther

stated that “[t]he interest must consist of obtaining compensation for, or preventing, the violation

of a legally protected right,” and that a “qui tam relator has suffered no such invasion — indeed,
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the “right” he seeks to vindicate does not even fully materialize until the litigation is completed
and the relator prevails.” Id. (citations omitted). The Court analogized the interest in the
potential future recovery to no different than a bet — “the same might be said of someone who
has placed a wager upon the outcome.” Id. Thus, the bounty provision by itself does not confer
standing — theoretically if the statute was constitutional, and the case was successful and the
government did not pay the Plaintiff-Relator his share, standing could then conceivably arise to
seek that share, but not at the instance of filing the suit, when Plaintiff-Relator has no
constitutional right to assert the suit.

Although Stevens is correct that the bounty provision did not provide standing, it side-
stepped the constitutional issues, and without proper basis, held that standing was appropriate
because the qui tam structure was effectively a partial assignment of the government’s claim. /d.
at 773. However, as noted above, a Plaintiff-Relator has not been appointed as an Officer of the
United States per Article II, and there is no authority for Congress to have made such assignment
or for the Court to recognize it. It is the Executive Branch’s power to appoint, not Congress’s
power to assign the Executive’s rights to private persons. Therefore, although the OST
Defendants agree with Stevens’ rationale regarding the lack of standing for the bounty provision
itself, the back-door manner in which the Court circumvented the Constitution and the entire
concept of separation of powers by conferring standing purely by legislative assignment renders
this standing theory incorrect. In short, Congress cannot remove the minimum Article 111
concrete harm requirements by assignment. See Transunion, 594 U.S. at 428 (“the concrete
harm requirement is essential to the Constitution’s separation of powers™); Lujan, 112 S.Ct. 2136
(stating that “[i]f the [standing doctrine’s] concrete injury requirement has the separation-of-

powers significance we have always said, the answer must be obvious” regarding the FCA’s
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impermissible transfer of power from the Executive to Congress); see also Branch, p. 7 (“[i]n
constitutional law as in contract law, one cannot give away what one does not possess.).

Therefore, it is abundantly clear that Plaintiff-Relator cannot answer the fundamental
standing question “What’s it to you?” other than for the unadulterated, self-motivated, self-
serving quest for money. Plaintiff-Relator will be hard pressed to state that his motivation is
purely to protect the federal contracting program that he alleged was harmed — if that was the
case, he should be willing to proceed without any fees. Rather, he is seeking money even though
he was not personally harmed in this case. Plaintiff-Relator has suffered no harm and this lack of
harm violates Article III and the case must be dismissed for lack of standing.

IV.  CONCLUSION

Wheretore, based on the foregoing, it is respectfully requested that the Court grant the
OST Defendants’ motion and dismiss this case or enter judgment on the pleadings in favor of the

OST Defendants, and grant the OST Defendants all other relief to which they may be entitled.

Dated: March 13, 2024 Respectfully submitted,

By: /s/ Brian W. Stolarz
Thomas A. Coulter (D.C. Bar No. 436423)
Brian W. Stolarz (D.C. Bar 466160)
Norton Rose Fulbright US LLP
799 9th Street NW, Suite 1000,
Washington, DC 20001-4501
Tel: (202) 662-4765
Fax: (202) 662-4643
tom.coulter@nortonrosefulbright.com
brian.stolarz@nortonrosefulbright.com

Counsel for Defendants OST, Inc., Vijay
Narula and Ajay Madan
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