
 

 

Pharma in brief - Canada 
Federal Court releases new case-management guidelines for 
prohibition applications 

Instrument: “Case Management Guidelines for NOC Applications”, further to the Patented Medicines (Notice of Compliance) 
Regulations, SOR/93-133 (as am.) (the Regulations) 

Date released: Presented 12 May 2016 at CBA IP Day Town Hall; on the Federal Court website 20 May 2016 
 
Summary 

The Federal Court has introduced new guidelines for the case-management of prohibition applications under the 
Regulations. The new guidelines were presented by Chief Justice Crampton, Justice Manson, and Prothonotary Tabib 
at the Canadian Bar Association’s 2016 IP Day Town Hall meeting. They build upon a practice direction that has been 
in effect for proceedings of this kind since 7 January 2008 and outline procedures that emphasise early scheduling, 
strict time management, narrowing of issues, and limiting the amount of material to be reviewed by hearing judges. 
They also introduce a general rule that all Federal Court cases (including infringement/impeachment and section 8 
actions) will be heard on a fixed-end basis. 

As explained at the Town Hall, these guidelines are effective immediately and apply to all new prohibition applications, 
as well as ongoing matters provided they are early enough in the process. 

New guidelines 

The new guidelines are not absolute, but will be applied by case-management and hearing judges in the absence of 
exceptional reasons for departing from this approach. In part, they reiterate the process already defined by the 
Regulations and familiar to litigants today. Among the new policies introduced, the following are highlights: 

• Claims construction.  Parties are now required to submit claims charts, in a format to be set by the Court, prior to hearing. 
A CMC will follow with a view to limiting claims construction issues. At the Town Hall, claims charts and construction were a 
topic of significant discussion. The Court wants parties to consider having claims construction decided before the main 
hearing and, if the parties agree, will try to facilitate this under a process akin to the Markman hearings used for this 
purpose in the United States. This is expected to be an area of ongoing interest and development. 

• Hearings and evidence.  Hearings will not be scheduled for more than five days; they should generally be completed in 
two to three days. All hearings and trials generally in the Federal Court will be conducted on a fixed-end basis (i.e., in the 
time allotted at scheduling). Parties remain limited to five experts each. These guidelines may be varied in extraordinary 
circumstances. In addition, parties are now required to serve and file compendia based upon the references cited in their 
respective memoranda of fact and law. The Court also welcomes outlines and compendia of argument. 
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• Early and increased case management.  A case-management conference presided over by both the case-management 
and hearing judges should be held within 30 days after the requisition for hearing has been filed; at the Town Hall, it was 
emphasised that this filing should occur as early as possible to facilitate early scheduling of a hearing date. Further case or 
hearing-management conferences should be held two months, 90 days, and 30 days before the scheduled hearing date. 
As the hearing approaches, the parties will be expected to discuss motions and other scheduling, settlement and mediation 
prospects, narrowing and identification of issues and evidence, and agreed statements of facts and/or documents (with 
significant costs consequences for parties that fail to reasonably agree). 

To access a complete copy of the new guidelines, as well as the previous practice direction, follow the links below. 

Links to guidelines: 

Notice to the Parties and Profession (May 2016): Case Management Guidelines for NOC Applications 

Notice to the Parties and Profession (7 December 2007): Practice Direction — NOC Proceedings 

Christopher Guerreiro 

For more information, please contact your IP/Life sciences and healthcare practice professional at Norton Rose Fulbright Canada LLP. 

For a complete list of our IP team, click here. For a complete list of our Life sciences and healthcare team, click here. 

 

 
 

Norton Rose Fulbright Canada LLP, Norton Rose Fulbright LLP, Norton Rose Fulbright Australia, Norton Rose Fulbright South Africa Inc and Norton Rose Fulbright US LLP are separate legal entities 
and all of them are members of Norton Rose Fulbright Verein, a Swiss verein.  Norton Rose Fulbright Verein helps coordinate the activities of the members but does not itself provide legal services to 
clients. 
 
References to “Norton Rose Fulbright”, “the law firm”, and “legal practice” are to one or more of the Norton Rose Fulbright members or to one of their respective affiliates (together “Norton Rose 
Fulbright entity/entities”). No individual who is a member, partner, shareholder, director, employee or consultant of, in or to any Norton Rose Fulbright entity (whether or not such individual is 
described as a “partner”) accepts or assumes responsibility, or has any liability, to any person in respect of this communication. Any reference to a partner or director is to a member, employee or 
consultant with equivalent standing and qualifications of the relevant Norton Rose Fulbright entity. 
 
The purpose of this communication is to provide general information of a legal nature. It does not contain a full analysis of the law nor does it constitute an opinion of any Norton Rose Fulbright entity 
on the points of law discussed. You must take specific legal advice on any particular matter which concerns you. If you require any advice or further information, please speak to your usual contact at 
Norton Rose Fulbright.  
 
© Norton Rose Fulbright Canada LLP 2016 

http://cas-cdc-www02.cas-satj.gc.ca/fct-cf/pdf/CMC-NOC%20applications%202016_finale_IP-eng.pdf
http://cas-cdc-www02.cas-satj.gc.ca/fct-cf/pdf/Avis%20-%20Cour%20fédérale%20-%20eng%20décembre%202007%20avec%20entête%20(archived).pdf
http://www.nortonrosefulbright.com/ca/en/our-services/intellectual-property/team-index.aspx
http://www.nortonrosefulbright.com/ca/en/our-services/life-sciences-and-healthcare/team-index.aspx

	Pharma in brief - Canada
	Federal Court releases new case-management guidelines for prohibition applications
	Summary
	New guidelines
	Links to guidelines:



