
test to apply (by choosing between the ACCC

merger clearance and the Tribunal authorization

processes).

These recommendations have been broadly

adopted by the Competition and Consumer

Amendment (Competition Policy Review) Bill

2017 (“the Bill”), which was introduced to the

House of Representatives on March 30, 2017.

Under the Bill, the decision-maker at first in-

stance for merger authorizations would be the

ACCC, and mergers would now be subject to the

general authorization process in section 88 of the

CCA (although with some procedural differences

between merger and non-merger authorizations).

The Bill adopts the tests recommended by the

Harper Report; that is, it provides that the ACCC

must not make a determination granting an au-

thorization in relation to conduct unless it is satis-

fied in all the circumstances:

a) “that the conduct would not have the ef-

fect, or would not be likely to have the ef-

fect, of substantially lessening competi-

tion; or

b) that: i., the conduct would result, or be

likely to result, in a benefit to the public;

and ii., the benefit would outweigh the det-

riment to the public that would result, or

be likely to result, from the conduct.”

Given that in Re AGL, Re Sea Swift and Tab-

corp, the ACCC has concluded that the respec-

tive mergers would result in a substantial lessen-

ing of competition in the relevant markets

(despite the Tribunal authorizing each merger), it

is possible that the new authorization process

may not be as “applicant-friendly” as the Tribunal

process has thus far proven to be.

ENDNOTES:

1Recommendation 35 Competition Policy
Review—March 2015, http://competitionpolicyr
eview.gov.au/files/2015/03/Competition-policy-r
eview-report_online.pdf.

2The ACCC has never taken court action af-
ter granting informal merger clearance. However,
there have been instances where third parties
have brought proceedings after the ACCC
granted informal clearance. For example, see Da-
vids Holdings Pty Limited & Ors v. Attorney Gen-
eral of the Commonwealth and Anor (1994)
ATPR 41-304, where the Trade Practices Com-
mission (the ACCC equivalent in 1994) also
elected not to intervene once proceedings were
commenced by the applicants.

3In pari-mutuel wagering (as opposed to
fixed-odds wagering), bets are placed into a pool
and the payoff odds are calculated by sharing the
pool among all winning bets.

THE EU GETS TOUGH ON

GUN-JUMPING

By Jay Modrall

Jay Modrall is a partner in the Brussels office of

Norton Rose Fulbright LLP. Contact:

jay.modrall@nortonrosefulbright.com.

Like many international merger control stat-

utes, the EU Merger Regulation (EUMR) prohib-

its the closing of a notifiable transaction until the

European Commission (the Commission) grants

or is deemed to have granted antitrust approval.

Until recently, however, the Commission has

pursued very few violations of this rule, known

as “gun-jumping,” in particular compared to the

U.S. antitrust agencies. The Commission’s recent

actions, and tough talk by EU Competition Com-

missioner Margrethe Vestager, suggest that the

relatively relaxed European approach to gun-

jumping is over.

In her May 2017 speech on “Competition and
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the Rule of Law,” Commissioner Vestager said

that if merging parties “jump the gun, we take

that very seriously indeed,” because “otherwise,

the harm to competition could already be done,

before we have the chance to intervene.”1 Also in

May, the Commission announced gun-jumping

proceedings against the French company Altice,

which recently received a gun-jumping fine from

the French authority in connection with two other

transactions. Two months later, the Commission

opened another gun-jumping case, against

Canon. If these cases, involving alleged partial

implementation of notified transactions, lead to

infringement decisions and fines, they will be the

first of their kind in the EU.

This article discusses the types of conduct that

may lead to a finding of gun-jumping and the

Commission’s enforcement history in this area.

In conclusion, this article offers some practical

guidance on avoiding gun-jumping issues in

future transactions.

What Is ‘‘Gun-Jumping’’?

The expression ‘‘gun-jumping’’ is not clearly

defined in EU competition law. The EUMR pro-

hibits a company acquiring “control” of another

company, or two or more merging companies,

from putting their transaction “into effect’’ before

approval, if the transaction meets the EUMR

reporting thresholds. The clearest case of gun-

jumping occurs where the parties implement a

notifiable concentration without filing a notifica-

tion at all. Such an error is surprisingly easy to

make under EU law because some of the EUMR

thresholds are relatively subjective or difficult to

apply, in particular in the case of minority invest-

ments in publicly-listed companies and joint

ventures, where it can be difficult to determine

whether a transaction involves an acquisition of

control or whether a joint venture is a notifiable

“full function” venture.

In addition to clear-cut closing of a notifiable

transaction without notification, pre-closing

conduct can lead to two different types of gun-

jumping violations. First, pre-closing conduct

that amounts to putting a notifiable transaction

“into effect” prematurely may violate the EUMR.

Second, if the parties to the transaction are

competitors, pre-closing conduct may be caught

by Article 101(1) of the Treaty on the Function-

ing of the European Union (TFEU), which pro-

hibits restrictive agreements, decisions and con-

certed practices. Practices that may be scrutinized

from a gun-jumping perspective include the

exchange of competitively sensitive information

during due diligence before or after signing of an

acquisition agreement; implementation of pre-

closing “ordinary course” covenants between

signing and closing; planning for or commencing

the integration of the parties’ businesses after

closing; and coordination of competitive behav-

ior before closing. Pre-merger clearance does not

legitimate previous infringements, so that a gun-

jumping violation may be found even after a noti-

fied transaction is approved.

Thus, gun-jumping violations may be sanc-

tioned in two different ways: as violations of the

EUMR requirement that reportable transactions

‘‘shall not be put into effect’’ before approval, or

as infringements of the Article 101(1) TFEU pro-

hibition of restrictive agreements, decisions or

concerted practices. In either case, violations may

be punished with fines of up to 10% of the merg-

ing parties’ aggregate turnover, but the applicable

procedures and even the amount of any ultimate

fine may vary depending on how the infringe-

ment is characterized, because the Commission
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has adopted guidelines on how it sets fines in

Article 101(1) TFEU cases but not in EUMR in-

fringement cases.

The Commission’s Gun-Jumping
Enforcement History

The Commission’s new gun-jumping cases

suggest that the Commission is focusing more

closely on gun-jumping issues, particularly in the

relatively gray area of partial implementation of

notifiable transactions. These cases should also

clarify the Commission’s approach to calculating

fines for EUMR violations. The Commission’s

imposition of a €110 million fine on Facebook

for provision of incorrect or misleading informa-

tion in the WhatsApp transaction2 may suggest

that any future gun-jumping fines will also be

considerably higher than in the past.

Enforcement in Failure-to-File Cases

As mentioned, the most clear-cut case of gun-

jumping occurs where an acquirer takes action

that amounts to an acquisition of “control” in a

transaction meeting the EUMR thresholds with-

out making a required notification. Although such

cases are relatively rare, the Commission has

imposed fines in two such cases in recent years:

one against Electrabel in 2009 and a second

against Marine Harvest in 2014. Electrabel ended

a long drought of such cases; the only prior Com-

mission fines for gun-jumping were imposed in

1998 and 1999. In an unusual 2002 case, the

Commission found that the parties to a joint

venture had implemented a notifiable transaction

without notification, but it imposed no fine even

though the transaction raised serious competition

issues and had to be unwound.

Both Marine Harvest and Electrabel involved

minority investments in publicly listed compa-

nies, where a large minority stake was considered

sufficient to confer control (48.5% in the case of

Marine Harvest and 47.92% of voting rights in

the case of Electrabel). In both cases, the Com-

mission imposed a fine of €20 million. The Com-

mission indicated that it took into account the

duration of the infringement and the amount

required to create a deterrent in view of the par-

ties’ size, but also mitigating factors such as the

fact that both parties brought the issue to the

Commission’s attention themselves and, in Ma-

rine Harvest’s case, the prompt start of pre-

notification discussions and the fact that Marine

Harvest abstained from exercising voting rights

and ring-fenced the target.

Marine Harvest and Electrabel represented a

reminder that acquiring parties must look closely

even at minority share acquisitions to determine

whether they may involve an acquisition of

control under EU law, and if so whether the

EUMR thresholds are met. It seems likely that

there will be fewer such cases going forward,

though in such future cases the Commission may

consider imposing even higher fines in view of

the clear precedents these cases provide. As

noted, the Facebook/WhatsApp case may signal

the Commission’s intention to increase fines for

procedural violations in any event.

Enforcement in Partial-Implementation
Cases

The Commission’s 2017 cases, by contrast,

involve the potential partial implementation of

notifiable transactions, a much grayer area of law

in the EU. Previously, the Commission has ap-

parently detected and prohibited a pre-approval

partial implementation of a notified transaction

in only one case, and even in that case no fine

was imposed.
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The Commission’s only pre-2017 partial

implementation case, Bertelsmann/Kirch/

Premiere, involved a joint venture between Ber-

telsmann, Kirch and Premiere for the launch of

the first digital pay-TV channel in Germany.

Shortly after execution of the joint venture agree-

ment and prior to notification, Premiere report-

edly started marketing Kirch’s digital decoder to

subscribers and using such decoder for the pur-

pose of providing its digital television services.

The Commission warned the parties that this

conduct would amount to the partial implementa-

tion of the planned concentration contrary to the

EUMR and threatened to apply fines of up to

10%. Following notification, the Commission

insisted that, even though ‘‘the introduction of a

single decoder is not a competition problem,’’ the

parties’ behavior represented the partial imple-

mentation of the notified agreement and ordered

them to cease this behavior. Nonetheless, after

the parties undertook to stop their gun-jumping

activities, the Commission did not pursue the

matter and imposed no fine.

The Commission’s new proceedings against

Altice and Canon illustrate a potential hardening

of the Commission’s approach to partial imple-

mentation cases. In May 2017, the Commission

announced that it had opened formal proceedings

against the French company Altice, which noti-

fied the Commission of its plans to acquire PT

Portugal in February 2015. Although the Com-

mission cleared the transaction on April 20, 2015,

the Commission believes that Altice actually

implemented the acquisition prior to the adoption

of the Commission’s clearance decision, and in

some instances, prior to its notification, by virtue

of provisions in the acquisition agreement that

put Altice in a position to exercise decisive influ-

ence over PT Portugal. Commissioner Vestager

elaborated in her May 2017 speech, that “we

found that [under] Altice’s agreement to buy PT

Portugal . . . Altice had already been acting as if

it owned PT Portugal[,giving]. . .instructions on

how to handle commercial issues, such as con-

tract negotiations. And it also seems to have been

given sensitive information. Information that

only PT Portugal’s owner should have had—and

without any safeguards to stop it misusing that

information.” The Commission has not yet elabo-

rated on the specific contractual provisions in

question or the nature of the information

disclosed. The Commission has also not yet clari-

fied whether its investigation is limited to a

potential violation of the EUMR’s suspensory

obligation, or also a potential violation of Article

101(1) TFEU.

Interestingly, the Commission’s Altice investi-

gation follows close on the heels of a November

2016 decision by the French competition author-

ity imposing an €80 million fine against Altice

and SFR Group for gun-jumping in two other

transactions notified in 2014, Altice-SFR and

Altice-OTL. The French Altice case, the first of

its kind in France, illustrates that the Commis-

sion is not the only European authority taking a

harder line on gun-jumping.

In July 2017, the Commission opened proceed-

ings against Canon in connection with its acquisi-

tion of Toshiba Medical Systems, in which Canon

paid the full price for non-voting shares in

Toshiba Medical Systems and options for voting

shares that were held by an interim buyer. Al-

though Canon only exercised these options after

clearance was obtained, the Commission consid-

ers that the combination of Canon’s ownership of

100% of the target’s non-voting shares and op-

tions to acquire the voting shares allowed Canon
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to effectively acquire Toshiba Medical Systems

before the transaction was even notified.

Although this transaction also triggered gun-

jumping cases in other jurisdictions, including

China and Japan, the Commission’s case may dif-

fer from the Chinese and Japanese investigations,

because Canon may have relied on a specific

EUMR exemption that excludes certain acquisi-

tions by banks or other financial institutions from

the definition of a notifiable concentration if the

acquirer does not exercise voting rights in the

target and resells the shares within one year.

While the use of such transactions to “ware-

house” a target pending clearance of an acquisi-

tion by an ultimate purchaser has raised questions

in the past, the Commission has never directly

challenged the legality of such structures. Al-

though the Commission has not yet published

details of its analysis, the Canon case should

clarify the Commission’s treatment of so-called

“warehousing” transactions and the circum-

stances in which the ultimate buyer’s pre-

payment of all or almost all of the ultimate

purchase price, transferring economic risk associ-

ated with management of the target, may amount

to implementation of a concentration.

Conclusions and Practical Suggestions

The contrast between the aggressive U.S. pros-

ecution of gun-jumping violations and the Com-

mission’s apparent lack of interest has been strik-

ing, since the legal principles underlying gun-

jumping cases are similar in the European Union

and the United States and in other areas the Com-

mission has been as or more aggressive in find-

ing and fining antitrust infringers. Whatever the

reason for the disparity up to now, the Commis-

sion seems to have drawn a line in the sand,

indicating that it intends to pursue gun-jumping

cases aggressively going forward.

The Commission’s decisions in the Altice and

Canon cases will provide clarity in four important

areas: the circumstances in which pre-closing ex-

changes of information and pre-closing integra-

tion planning may violate EU law; which legal

regime will apply in gun-jumping cases (the

EUMR alone, or the EUMR and Article 101(1)

TFEU); the conditions on which an acquiror’s

assumption of economic risk without voting

control can amount to a premature implementa-

tion of a notifiable acquisition; and how the Com-

mission intends to calculate fines in such cases.

Pending the final outcome of these cases,

transaction parties should take note of the Com-

mission’s newly aggressive focus on gun-

jumping and take care to avoid potential viola-

tions of EU law, particularly in relation to

unprotected exchanges of information; premature

integration of the parties’ businesses; transfer of

management control; co-ordination of competi-

tive behavior; and transfer of an excessive

amount of the business risk associated with the

target’s business. More specifically:

The parties should not share competitively

sensitive information beyond what is required for

legitimate purposes such as negotiation, due dili-

gence and integration planning. They should

share such information only in accordance with a

confidentiality agreement limiting the use of the

information to consideration of the transaction

and its disclosure to persons who need access and

consider where special procedures, for instance

limiting exchanges to members of a ‘‘clean

team’’ not involved in either party’s day-to-day

business operations, may be appropriate.
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The parties should avoid any changes in the

target’s business conduct prior to closing, includ-

ing transfers of personnel or the target’s employ-

ees holding themselves out as representatives of

the buyer and vice versa. The parties should also

be careful to avoid giving the appearance of act-

ing as a single company, for instance by chang-

ing their business cards or letterhead, the target

using the buyer’s name when answering to cus-

tomer phone calls, and the like.

Before closing, the buyer must not exercise or

be in a position to exercise management control

over the target’s business, for example through

‘‘ordinary course’’ covenants limiting the seller’s

freedom to manage the target’s business during

the pre-closing period. While customary limits to

unusual operations or material changes to the

target’s business are acceptable, subjecting the

target’s routine management decisions to ap-

proval by the buyer, or giving the buyer an influ-

ence over the target company’s conduct, may

constitute a gun-jumping violation.

Before closing, the parties should not under

any circumstances co-ordinate their competitive

behavior, for instance by coordinating their

marketing strategies, agreeing on prices or al-

locating products, territories or customers. Ex-

amples of such conduct would include the par-

ties’ ceasing to compete against one another for

particular contracts or allocating customers, the

seller granting the buyer unlimited access to the

target’s premises and accounting and administra-

tive records, or forming joint committees to

monitor the target’s business. Similarly, the par-

ties should not conduct joint sales activities or

enter into negotiations or commitments on behalf

of the other party prior to closing.

Special care should be exercised in multi-step

transactions where the parties believe that certain

initial steps are not subject to notification and ap-

proval under the EUMR. In particular, in any

warehousing transaction relying on Article 5(a)

EUMR, it would be prudent to ensure that any

transfer or allocation of economic risks does not

remove the target’s incentive to compete or dam-

age the integrity of the target’s business.

ENDNOTES:

1Margrethe Vestager, Competition and the
rule of law, May 18, 2017, available at https://ec.
europa.eu/commission/commissioners/2014-
2019/vestager/announcements/competition-and-r
ule-law_en.

2See http://eur-lex.europa.eu/legal-content/E
N/TXT/HTML/?uri=CELEX:52017M8228
(03)&from=EN.
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Summary: Proposed legislation would rewrite

U.S. antitrust law, expanding the criteria that

antitrust agencies would be required to use to
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