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The tax transparency agenda

The tax transparency agenda

Transparency is high on the global agenda for governments
looking to counter tax avoidance. Recent years have seen the
introduction of a number of tax transparency and antiavoidance
measures across the EU, several in direct response to the OECD’s
final BEPS (Base Erosion and Profit Shifting) reports and the
Panama Papers revelations. Taxpayers and their advisers are
needing to devote an increasing amount of time and resource to
compliance and the provision of information to tax authorities.

The adoption of the Common Reporting
Standard (CRS) introduced the automatic
exchange of tax and financial information
on a global level. It was a game-changer,
allowing for the exchange of account holder
information and introducing a new level of
transparency.

Now, responding to Action 12 of the OECD’s
BEPS project, the transparency agenda

is addressing cross-border arrangements
and the disclosure of actual transactions
undertaken. This concerns not just
transactions that are tax-motivated but
also ordinary transactions that may have a
“potential tax effect” but are not driven by
tax planning motives.

The amendment of Council Directive 2011/16/
EU on administrative cooperation in the field
of taxation (commonly referred to as DAC

6) originally announced by the European
Commission in June 2017, came into force
with effect from June 25, 2018, and has now
been implemented into domestic legislation
with retrospective effect from June 25, 2018.

The cross-border implementation of the
regime adds to the compliance burden as the
reporting position may need to be reviewed
in more than one EU jurisdiction to ensure
the domestic rules are aligned. This means
that if a conclusion is reached that reporting
is not required in one jurisdiction on the
basis of local guidance, it cannot be assumed
that the same conclusion will be reached in
other Member States involved; something
which seems contrary to the aim of having
an EU-wide reporting regime.
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DAC 6: disclosure requirements
for taxpayers and intermediaries

DAC 6 imposes mandatory reporting of cross-border arrangements affecting at least one Examples of common structures that are potentially reportable
EU Member State that fall within one of a number of “hallmarks”: broad categories setting
out particular characteristics identified as potentially indicative of aggressive tax planning.

The reporting obligations fall on “intermediaries” or, in some circumstances, the taxpayer Reinsurance transactions with low tax jurisdictions

itself. The information reported will be contributed to a central directory accessible by the

competent authorities of the Member States. ) $ premium Arrangements involving

risk transfer cross-border payments

It might be thought that this is about aggressive tax planning, but the way the Directive ; ' and transfers (including to
has been drafted means that it potentially also applies to standard transactions with . third party reinsurers) may
no particular tax motive. This means that ordinary transactions such as cross-border s HETETES require disclosure under
leasing, securitisation structures, certain types of reinsurance and many standard Category C hallmarks.

group corporate funding structures may be reportable. There is no safe harbour for
arrangements having an underlying commercial purpose.

The scope of the Directive is very wide and the detail is left to local implementing law and Cross-border leasing transactions

guidance. The Directive states that it does not go beyond what is necessary to discourage

the use of aggressive cross-border arrangements and does not therefore offend the basic EU Bl e Arrangements under which depreciation
principle of proportionality. Given how broadly drafted it is, this is a bold statement. is claimed in relation to the same asset

in different jurisdictions come under the
Category C hallmark, whether or not giving
rise to any tax benefit.

The UK Government has very significantly restricted the scope of the DAC 6 regime in the UK,
so that, broadly, only arrangements which have the effect of undermining or circumventing
Common Reporting Standard (CRS) reporting or obscuring beneficial ownership are
reportable under the UK regime (hallmarks D1 and D2). For further detail on the UK
implementation of DAC 6 and how it interacts with the regime implemented by the EU
member states see our client brief “The UK’s mandatory disclosure rules (DAC 6)”.

Lessor

e Cross-border payment to low tax
jurisdictions would also need consideration.

e Category D hallmarks pick up arrangements
involving entities without substantive
economic activity or substance (whether or

Timing not tax motivated).

Reporting was initially expected to start in Summer 2020 but, responding to the challenges

presented by the COVID-19 pandemic, the EU introduced an optional six-month delay

to reporting deadlines. All member states other than Germany, Austria and Finland

implemented this deferral. Acquisition finance

This means that reports have been being made under DAC 6 since the end of July 2020, Bank Arrangements involving cross-border
although reporting in most jurisdictions did not begin until January 2021. HoldCo funding payments and transfers may require
disclosure under Category C hallmarks.
Whatever the deadline for the making of the first reports in each jurisdiction, it is
important to note that the Directive provides that notifications should be made in respect of Interest

arrangements dating back to June 25, 2018. £loan

Bank

There are three key concepts underpinning the new regime AcquisitionCo fundi
ng

e Intermediaries -
e Reportable cross-border transactions Interest £loan
e Hallmarks

TargetCo
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Who is an “intermediary”?

The answer is anyone who designs, markets, organises or makes available or implements a
reportable arrangement or anyone who helps with reportable activities and knows or could
reasonably be expected to know that they are doing so.

The broad scope of the definition means that a large number of those involved are potentially
“intermediaries”. Those caught include

¢ Consultants, accountants, financial advisers, lawyers (including in-house counsel).
e Banks, trust companies, insurance intermediaries.
¢ Holding companies, group treasury functions.

A single transaction will involve many intermediaries. Take for example an M&A transaction.
The intermediaries involved potentially would include investment banks, lawyers, accountants,
corporate services companies, holding and group treasury companies. There is no general
carve-out for non-tax people although potential intermediaries merely providing assistance

or advice in relation to reportable activities will be outside the regime if they did not know

and could not reasonably have been expected to know they were in a reportable arrangement.
It is also worth noting that the concept “service provider” has not been implemented by all
jurisdictions. Germany, for instance, restricts “intermediaries” to those who actually design,
market, organise or make available or implement a reportable arrangement.

Intermediaries on an M&A transaction: the buyer side

. Lawyers
Lending bars (including in-house)
Frivate equity funds
Investment banks
providers

There is no exclusion from the reporting obligations for in-house advisers.

To fall within the disclosure rules, the intermediary must have some connection to the EU.
This is established by

e Tax residence or place of incorporation.

¢ The presence of a permanent establishment or branch connected with the provision
of the relevant services.

e Being registered with a tax, consultancy or legal professional association in the EU.
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What is reportable?

What is reportable?

The reporting requirements apply to “reportable cross-border arrangements”.

“Arrangement”

This is a broad concept picking up any common understanding as to a course of action,
whether or not contractually binding.

“Cross-border”

An arrangement will be “cross-border” where it concerns either more than one Member State
or a Member State and a third country where at least one of the following conditions is met.

Not all of the participants in the
arrangement are resident for tax purposes
in the same jurisdiction.

One or more of the participants is
resident for tax purposes in more than
one jurisdiction.

One or more of the participants carries
on a business in another jurisdiction
through a permanent establishment
situated in that jurisdiction and the
arrangement forms part or all of the

business of that permanent establishment.

One or more of the participants carries
on an activity in another jurisdiction
without being resident for tax purposes
or creating a permanent establishment
in that jurisdiction.

The arrangement has a possible impact on
the automatic exchange of information or
the identification of beneficial ownership.

Dutch FinCo grants an inter-company
loan to a German affiliate.

FinCo was established as a GmbH
under Austrian law. Its place of effective
management is in the Netherlands.

French S.A. is granted a loan by the
London branch of a French bank.

Lux PropCo acquires property in
Germany and earns rental income.

Managed fund enters into securities
lending with Spanish counterpart for

shares in a South American corporation.

This does not necessarily require a cross-border transaction to take place: a domestic
transaction which has tax implications for another EU Member State is within scope.
Purely domestic arrangements which do not impact tax in another jurisdiction are not the
target of this regime.
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The hallmarks

“Reportable”

Arrangements are reportable if they fall within one of a number of “hallmarks”: broad
categories setting out particular characteristics identified as potentially indicative of
aggressive tax planning.

The hallmarks are widely drawn and leave a lot of room for debate as to whether many
“ordinary” transactions and structures will be reportable in addition to planning that
indicates, in the Commission’s words, “potentially aggressive tax planning”.

The Directive does not contemplate any de minimis value for reportable arrangements.

“Main benefit”

A number of the hallmarks only apply if a threshold “main benefit” test is met. This is met
where one of the main benefits expected from an arrangement is a tax advantage.

This terminology is used in other regimes and is notoriously difficult to apply so it makes
sense to interpret it widely. The UK guidance views “a main benefit” as picking up any
benefit that is not “incidental” or “insubstantial”, a low threshold. If the tax outcome is
of significance in the way you decide to structure a transaction, disclosure should be your
default course of action.
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This table summarises the hallmarks and, importantly, distinguishes those to which the “main benefit” threshold applies.

Circular transactions resulting in the round-tripping of funds with no other primary commercial function.

Categories

Hallmarks “Main
benefit”

Category A
Commercial
characteristics seen
in marketed tax
avoidance scheme.

Category B

Tax structured
arrangements seen in
avoidance planning.

Category C

Cross-border payments,
transfers broadly drafted
to capture innovative
planning but which may
pick up many ordinary
commercial transactions
where there is no main
tax benefit.

Category D
Arrangements

which undermine tax
reporting/transparency.

Category E
Transfer pricing:
non-arm’s length
or highly uncertain
pricing or base
erosive transfers.

test?

Taxpayer or participant under a confidentiality condition in respect of how the
arrangements secure v
a tax advantage.

Intermediary paid by reference to the amount of tax saved or whether the scheme is
effective.

Standardised documentation and/or structure.
Loss-buying.

Converting income into capital.

ASIENENENEEN

Circular transactions resulting in the round-tripping
of funds with no other primary commercial function.

Deductible cross-border payment between
associated persons

e To arecipient not resident for tax purposes
in any jurisdiction.

¢ To a o percent or near o percent tax jurisdiction. v
e To arecipient resident in a blacklisted country. v
e Which is tax exempt for the recipient. 4

e Which benefits from a preferential tax regime
in the recipient jurisdiction.

Deductions for deprecation claimed in more than
one jurisdiction.

Double tax relief claimed in more than one jurisdiction in respect of the same
income.

Asset transfer where amount treated as payable is materially different between
jurisdictions.

Arrangements which have the effect of undermining reporting requirements under
agreements for the automatic exchange of information.

Arrangements which obscure beneficial ownership and involve the use of offshore
entities and structures with no real substance.

Arrangements involving the use of unilateral transfer pricing safe harbour rules.

Transfers of hard to value intangibles for which no reliable comparables exist where
financial projections or assumptions used in valuation are highly uncertain.

Cross-border transfer of functions/risks/assets causing a more than 50 percent
decrease in earnings before interest in tax during the next three years.
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The “when”, “what”, “who” and “where”
of reporting

Reports will need to filed within 30 days of the earlier of the day on which the arrangement is
made available for implementation; the day it is ready for implementation; and the day the
first step in implementation is made. There are ongoing quarterly reporting obligations for
“marketed arrangements” — marketed tax schemes which can be implemented with minimal
customisation.
Non-compliance by either intermediaries or taxpayers will attract penalties. The Directive
prescribes that penalties under the local legislation in all EU Member States must be
“effective, proportionate and dissuasive”.
What needs to be reported?
The information to be reported is listed in the Directive.
¢ Identification of all taxpayers and intermediaries involved, including

— Tax residence.

— Name, date and place of birth (if an individual).

— Tax Identification Number (TIN).

— Where appropriate, the associated persons of the relevant taxpayer.

¢ Details of the relevant applicable hallmark(s).

e A summary of the arrangement, including (in abstract terms) a summary of relevant
business activities.

¢ The date on which the first step in implementation was or will be made.
e Details of the relevant local law.
e The value of the cross-border reportable arrangement.

¢ Identification of relevant taxpayers or any other person in any Member State likely
to be affected by the arrangement.

This is a lot of detail. In many cases the requirements to identify and provide detail in respect
of the other intermediaries involved will be tricky. Ascribing a value to the arrangement may
also be hard.
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The “what”, “who” and “where” of reporting

Collating information

Whichever intermediary/taxpayer is making the report will clearly need to devote time
to collating information but will also need to ensure others involved are lined up to
cooperate with this process.

Who should make the report?

The “intermediaries’ net is cast very wide and as we have illustrated a transaction may
involve a number of intermediaries.

An intermediary may be exempt from its reporting requirements if it can show that another
intermediary has reported the arrangement.

An intermediary unable to report due to domestic legal professional privilege rules is
required to inform other intermediaries of their reporting obligations. Where there is no
intermediary or the intermediary is subject to legal professional privilege, the report must be
made by the taxpayer.

A documented, formal agreement should set out who will make the report before the
actual reporting obligations kick in. Parties involved will want to consider rights of
review and comment and will need to ensure that the making of the report will not
breach any contractual terms, including terms of engagement.

Where should the report be made?

Disclosure only needs to be made once in respect of arrangements: the Directive sets out
a hierarchy to determine in which member state disclosure should be made.
This is determined, in descending order by

e Tax residence.
¢ The location of a PE connected with the provision of the relevant services.

¢ Place of incorporation and location of a tax, consultancy or legal professional association
with which the intermediary registered.

Consider all relevant jurisdictions. Unless the approaches taken by tax authorities in respect
of their domestic regimes are aligned this may not affect whether disclosure is required in
another member state intermediaries concluding that there is no reporting requirement in
their own jurisdiction may well need to consider the rules in a number of other relevant
jurisdictions and make reports in jurisdictions with which they have more limited
involvement, adding a significant compliance burden.
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Key contacts

12

Reporting in the UK

It is unclear to what extent the UK will engage in information exchange under DAC 6 in
respect of the limited number of disclosures it now anticipates. The UK regulations still
work on the basis that disclosure only needs to be made once and that no report needs to
be made in the UK if the intermediary has made a report in an EU member state or, where
arrangements involve multiple intermediaries, another intermediary has made a report.

There is no clear guidance on whether a report made in the UK will frank an obligation
to report in an EU member state: it is a prudent working assumption that arrangements

reported to HMRC under Hallmark D1 or D2 may also need to be reported to EU tax authorities

where those arrangements also concern an EU member state.

What practical steps need to be taken?
Be prepared.

e Arrangements need to be monitored. This means that you need to be reviewing all

transactions that you are involved in (both as intermediary and as a client) in light of this

disclosure obligation and you need to obtain certainty that any reportable transaction
will in fact be reported by one intermediary. It is prudent to give a wide interpretation to
the Directive when considering which arrangements may be reportable.

e Maintaining a record of potentially reportable arrangements which identifies the
potentially applicable hallmark, relevant arrangement, value and the intermediaries
involved will be important. Having a list of the type of relevant transactions undertaken
in your organisation will assist in-house teams.

¢ Depending on the number of reportable arrangements you may need to put a suitable

system in place to monitor arrangements and collect the relevant data. Ideally the system

would enable the secure exchange of reportable information with the authorities.

e Due to the absence of a “main benefit” test in respect of many hallmarks, arrangements
may need to be reported in situations where no tax advantage is obtained: teams need
to be aware that the fact that there is no discussion of tax does not mean that the
transaction is out of scope. Communications with in-house teams are vital to encourage
their input.

o With time, disclosure may be able to be better targeted due to a combination of market
experience, guidance, domestic implementation and refinements to the regime itself
but reverse engineering, trying to identify relevant transactions in retrospect, is a very
unattractive, perhaps impossible, proposition.

e Remember to consider all relevant jurisdictions — the conclusion that reporting is not
required in a member state may not ‘frank’ the requirement to report in another.
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Global resources

Norton Rose Fulbright is a global law firm. We provide the world’s preeminent corporations and financial institutions with a
full business law service. We have more than 3700 lawyers and other legal staff based in Europe, the United States, Canada,

Latin America, Asia, Australia, Africa and the Middle East.

’ Our office locations

People worldwide

7000+

Legal staff worldwide

3700+

Offices

50+

Warsaw

Key industry strengths

Minneapolis
Infrastructure, mining P

and commodities
Canada

Life sciences and healthcare
Vancouver
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Latin America Middle East
Mexico City
Sao Paulo

Asia Pacific

TNB & Partners in association with Norton Rose Fulbright Australia
Mohammed Al-Ghamdi Law Firm in association with Norton Rose
Fulbright US LLP

Alliances

Norton Rose Fulbright

Norton Rose Fulbright is a global law firm. We provide the world’s preeminent corporations
and financial institutions with a full business law service. We have more than 3700 lawyers
and other legal staff based in Europe, the United States, Canada, Latin America, Asia,
Australia, Africa and the Middle East.

Recognized for our industry focus, we are strong across all the key industry sectors: financial
institutions; energy; infrastructure, mining and commodities; transport; technology and
innovation; and life sciences and healthcare. Through our global risk advisory group, we
leverage our industry experience with our knowledge of legal, regulatory, compliance and
governance issues to provide our clients with practical solutions to the legal and regulatory
risks facing their businesses.

Wherever we are, we operate in accordance with our global business principles of quality,
unity and integrity. We aim to provide the highest possible standard of legal service in each of
our offices and to maintain that level of quality at every point of contact.

Norton Rose Fulbright Verein, a Swiss verein, helps coordinate the activities of Norton Rose Fulbright members but does not itself provide legal
services to clients. Norton Rose Fulbright has offices in more than 50 cities worldwide, including London, Houston, New York, Toronto, Mexico City,
Hong Kong, Sydney and Johannesburg. For more information, see nortonrosefulbright.com/legal-notices.

The purpose of this communication is to provide information as to developments in the law. It does not contain a full analysis of the law nor does it
constitute an opinion of any Norton Rose Fulbright entity on the points of law discussed. You must take specific legal advice on any particular matter
which concerns you. If you require any advice or further information, please speak to your usual contact at Norton Rose Fulbright.
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