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U.S. antitrust authorities have publicly decried the growth of dominant 

companies and have announced initiatives to increase merger 

enforcement and conduct more rigorous merger reviews. But looking 

behind the rhetoric to the data shows that enforcement may not be 

increasing as much as companies may fear — at least not yet. 

 

What we are seeing, however, are administrative and substantive 

changes that are leading to longer and more burdensome reviews. 

 

The Rhetoric 

 

This past year has heralded an evolution in competition policy as antitrust 

law remained a prominent part of public discourse. On July 9, 2021, 

President Joe Biden signed a sweeping executive order that called for 

antitrust agencies to more aggressively scrutinize proposed mergers and 

acquisitions in certain major sectors, including energy, health care and 

technology.[1] 

 

Multiple bills were introduced in Congress and in state legislatures that, if 

passed, would significantly alter antitrust law and affect its 

enforcement.[2] Most significantly, new leadership took office at both of 

the U.S. antitrust agencies, with Lina Khan becoming chair of the Federal 

Trade Commission and Jonathan Kanter heading the Antitrust Division of the U.S. 

Department of Justice. 

 

We have already seen sweeping changes in antitrust enforcement practices. Even before 

Khan's confirmation to the FTC, both the FTC and DOJ indefinitely suspended grants of early 

terminations of the Hart-Scott-Rodino Act waiting period in February 2021.[3] 

 

Once Khan assumed office in June 2021, the FTC rescinded numerous other long-standing 

merger enforcement policies and implemented new protocols. For example, in August 2021, 

the FTC began issuing preconsummation warning letters to parties in several transactions in 

which it did not complete its investigation within the HSR waiting period.[4] 

 

The agency also announced that it was broadening the scope of second requests, which 

could include investigating noncompetition concerns,[5] rescinded its adherence to the 

vertical merger guidelines and other informal agency guidance,[6] and announced more 

stringent requirements on parties obtaining consent decrees.[7] 

 

While the DOJ has not implemented the same new practices adopted by the FTC, the 

division is signaling a move toward more aggressive merger enforcement. Together with the 

FTC, the DOJ launched a public review of the horizontal merger guidelines to inform their 

consideration of potential revisions and updates.[8] 

 

Further, Kanter recently stated in remarks to the New York State Bar Association's antitrust 

law section that "merger remedies short of blocking a transaction too often miss the 

mark."[9] He advised that "full weight must be given to preserving competition that already 

exists in a market," which "will often mean that we cannot accept anything less than an 
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injunction blocking the merger — full stop."[10] 

 

The Data 

 

Yet with all this attention to antitrust merger enforcement, we are not seeing a 

commensurate increase in enforcement. At least not yet. 

 

Mergers and acquisition activity that is reportable to the FTC and DOJ pursuant to the HSR 

Act has increased dramatically over the past decade. According to the FTC and DOJ's HSR 

annual reports, the number of adjusted transactions reported under the HSR Act increased 

from 1,414 in fiscal year 2011 to 2,030 in fiscal year 2019, seeing a decline during the fiscal 

year 2020 pandemic, and then rebounding to 3,644 in fiscal year 2021.[11] 

 

Yet, the number of mergers challenged as a percentage of these reported transactions has 

remained fairly consistent at about 2% to 3% of all adjusted reported transactions over the 

past 10 years. In fact, the number of challenged transactions appears to have actually 

decreased in fiscal year 2021 — both in terms of the number of transactions challenged and 

as a percentage of the adjusted reported transactions. 

 

By our count, the FTC challenged only 15 transactions in fiscal year 2021 — about half of 

the number of challenges the year before — whereas the DOJ challenged about the same 

number of transactions — 14 or 15 — as the prior year. 

 

 
 

Because there can often be a time lag of several months to over a year between a 

transaction being reported under the HSR Act and a challenge, we also considered the 



percentage of transactions that received a second request that were challenged. 

 

This data shows that the percentage of reported transactions receiving a second request 

increased substantially from the fiscal years comprising the Bush administration to the 

Obama administration, and remained high under the Trump administration. 

 

 
 

Final HSR statistics for the first fiscal year of the Biden administration — fiscal year 2021 — 

are not available. The FTC and DOJ typically release final HSR statistics about a year after 

the completion of the fiscal year. 

 

We expect the numbers under the first year of the Biden administration to look similar to 

the trends we have seen under the Obama and Trump administrations. 

 

Looking Behind the Numbers 

 

The number of challenges and second requests issued, however, do not tell the full story of 

merger enforcement under the Biden administration for at least three reasons. 

 

First, numbers are reported by government fiscal year, which runs from Oct. 1 to Sept. 30 

annually. This does not track with a presidential administration nor with the appointment or 

confirmation of the heads of the U.S. antitrust agencies. 

 

For example, the fiscal year 2021 numbers will only include 3.5 months of FTC enforcement 

under Khan's leadership and Kanter was not confirmed until after the start of fiscal year 

2022.[12] 

 

Therefore, any increase in merger challenges that may result from Biden's antitrust 

enforcement officials would not be fully captured by the fiscal year 2021 data. 

 

Second, this data does not reflect the administrative and procedural changes that we are 

seeing crop up in merger reviews and that are resulting in longer and more burdensome 

investigations. FTC's moratorium on early termination grants, its extension of time for 

merger review beyond the statutory HSR waiting period, and its prohibition on second 



request modifications until the parties provide additional information about their companies 

and key employees, have contributed to longer review timelines.[13] 

 

Even when governed by a negotiated, and complied-with timing agreement, the FTC may 

make its decision after the timing agreement deadline.[14] Further, we have seen the 

overall time for a merger investigation increase, primarily due to the agencies requiring 

longer review periods during the second request stage, despite parties taking less time to 

respond to a second request in light of advances in Artificial Intelligence that expedite 

reviews. 

 

Third, we are seeing substantive changes in the merger review process that are 

substantially affecting the burden of responding to second requests. In September 2021, 

the FTC announced it would be expanding the scope of investigation topics to include new 

lines of inquiry, such as a transaction's potential effects on labor markets, effects on 

competitive incentives due to investment firm involvement, and its cross-market 

effects.[15] 

 

Second requests issued by the agency have already begun to reflect its investigation of such 

nontraditional facets of competition. For example, the FTC has recently sought information 

about unemployment, workforce unionization, and social and governance issues. [16] 

 

In addition, the FTC and DOJ recently announced a joint effort to solicit public input on ways 

to "modernize federal merger guidelines to better detect and prevent illegal, anti-

competitive deals in today's modern markets."[17] The public request for information 

focuses on whether the guidelines' approach adequately accounts for current changes and 

trends in the modern economy, most specifically, with respect to digital markets.[18] 

 

The agencies also posed questions about less concrete components of merger analyses — 

for example, whether market definition should play a secondary role to analysis of effects 

on the incentive to innovate, how to determine whether there is a "trend toward 

concentration in the industry," and whether prohibiting mergers that "may ... tend to create 

a monopoly" includes preventing monopolies in their incipiency through serial 

acquisitions.[19] 

 

It is unclear whether this enforcement environment will ultimately have a chilling effect on 

M&A activity or if it will bolster competition. It is also unclear how courts will respond to the 

FTC and DOJ's shifting merger enforcement framework. However, during this time of flux, it 

is important for companies to keep antitrust issues in mind from the outset of any M&A 

efforts. Companies must give thought to merger agreement provisions, possible divestiture 

options and the cost of a lengthy path to merger clearance. 
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