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Listing in Australia 2019

Introduction

The decision to list a company on a stock exchange can be one of the
most transformative steps in its growth story - opening doors to new
opportunities by providing additional sources of funding and increased
market profile, among other benefits.

While listing will not be the best option for every growing company,

it is an option seriously considered by many, particularly in Australia
where socio-economic and regulatory stability are combined with a
pool of more than $2 trillion in superannuation funds and proximity to
the Asian consumer and investment markets.

This guide sets out some of the key considerations and processes
that are part of an initial public offering (IPO or Offer) of shares and
a standard listing on the Australian Securities Exchange (ASX). It is
aimed at assisting with your discussions regarding the opportunities
and challenges of joining the 2200+ companies already listed on the
ASX, your understanding of the IPO process and the ongoing impacts
of listing on a company’s operations and management.

Having the right team on hand and effective regulatory engagement can
make the process a lot smoother. Norton Rose Fulbright is experienced
in advising on IPOs and listings in Australia for both local and foreign
companies and we have an extensive global reach to provide support
where necessary.

Our Equity Capital Markets team has the experience and expertise to
guide a company through its entire [PO and listing process. For further
information about any of the issues discussed in this publication, or
other questions about listing in Australia, please contact one of our
team members listed on page 27. We would be happy to assist you and
discuss any part of the process with you in further detail.

Norton Rose Fulbright - 2019 03
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What does it mean to be a listed company?

Listing in Australia 2019

There are a number of factors that you should consider when deciding whether an IPO and listing are the right
move. The potential benefits of greater liquidity and better access to equity or debt capital markets should be

assessed in light of a listed environment with greater compliance obligations (including disclosure obligations)
and greater exposure to market conditions (see also ‘Life as a listed company’, page 24).

Better potential
access to equity or
debt capital markets

Greater potential
liquidity and an exit
strategy for existing

investors

Increased capital
following the raising
to use for growth
initiatives or to
reduce debt

Existing shareholders may
have less control, and the
insterests of a broader
base of shareholders
(including institutional
shareholders) will need to
be considered

Increased company profile,
which may provide
competitive opportunitites
and access to new clients
or suppliers and may attract
domestic and foreign
institutional interest

Increased regulatory
compliance obligations
(including continuous
and periodic reporting
requirements and
shareholder approval
requirements)

Greater exposure to
market conditions
which are not within
the company’s control

IPO and listing costs,
including advisers’
fees and ongoing ASX
listing fees

Norton Rose Fulbright - 2019 05
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Preparing the company for listing

Getting the company ready

Operational or structural changes may be needed to your group ahead of an IPO. As a condition to ASX permitting a company
to list, the company’s structure and operations must be appropriate for a listed entity.

You may also need to carefully consider pre-IPO placements of securities, which are commonly used as funding mechanisms
to see the company through to listing. The securities issued under these pre-IPO placements are likely to be characterised by
ASX as restricted securities and, depending on the circumstances and the price paid for the securities, may be subject to lock-
up arrangements imposed by ASX post-IPO (ordinarily for 12 or 24 months).

Key work streams to get ready for listing

ListCo

An Australian company must be a public company in order to list on ASX. For Australian companies,
shareholder approval (75%) must be obtained if conversion from a proprietary company to a public
company is required. Alternatively, you may decide to use a new holding company as the IPO
vehicle.

Where the IPO involves the sale of existing securities, a special purpose sale vehicle may be used for
the offer of those securities.

If the company is a foreign company, it must be registered as a foreign company carrying on business
in Australia under the Corporations Act 2001 (Cth) (Corporations Act) prior to listing on ASX.

Share capital

The company’s share capital may need to be restructured (to ensure that dividend or voting rights are

G appropriate for a listed company, or to ensure that the value of existing shares reflects the potential

roup structure | . .
issue price for IPO shares). Company statutory registers must be up to date.

The ‘20 cent rule’

The price of all securities issued under the IPO must be at least 20 cents ($A) (other than restricted

securities and securities issued under an employee incentive plan). As a condition to listing, all

options on issue must have an exercise price of at least 20 cents ($A) for each underlying security.

There may be relief available from the 20 cent rule’ in limited circumstances where the company is

seeking a compliance listing following a significant change to the company’s activities.

Shareholders’ agreements

Any existing shareholders’ agreements for the company will need to be terminated at the time of
listing, and other shareholders’ agreements involving group companies may need to be amended (to
facilitate the company’s compliance with its ASX reporting obligations or other listing requirements).

Business plan and brand
The company must be sufficiently developed as a business and at the right stage of its life cycle prior
to undertaking an IPO.

Group The company’s business model and strategy (including financing arrangements) may need to be
operations refined, and key components and risks should be identified.

You may wish to refresh the company’s brand strategy ahead of the IPO. However, timing of any
brand awareness campaign should be carefully considered so you do not inadvertently contravene
restrictions on advertising offers of securities.

Norton Rose Fulbright - 2019 07
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Key work streams to get ready for listing

Key assets

The group should own key assets of the business, including intellectual property rights that may
have originally vested in a founder of the business, and material agreements should be properly
documented and binding on the parties.

Related party arrangements will need to be identified and assessed.

Key clients
You should consider whether appropriate arrangements are in place (or should be in place) to retain
key customers or clients.

Loans
You should consider whether any shareholder and director loans should be replaced with external
finance and whether any shareholders or directors should be released from guarantees.

Constitution
The company’s constitution must comply with the ASX Listing Rules. For Australian companies,
shareholder approval (75%) will be required where amendments to the constitution are necessary.

Board and management composition and retention
The company’s board and management composition should be assessed to ensure the appropriate
mix of skills, ASX experience and level of director independence.

Current and prospective directors and chief executive officers will need to pass the ASX good fame
and character tests.

Group Retention arrangements (including equity or other incentive arrangements) for directors and key
governance personnel will need to be considered.

and

compliance

framework Corporate governance

The company must adopt and implement appropriate corporate governance policies, factoring in
the ASX Corporate Governance Principles & Recommendations. This includes having sufficient
independent directors, appropriate board committees (eg. audit, remuneration and nomination
committees) and diversity and environmental and social risks policies in place.

ASX’s recommendations are non-prescriptive but any non-adherence with the recommendations
must be reported on an “if not, why not” basis.

Financial reporting and risk systems

Appropriate systems must be in place to ensure you receive financial and other key business
information in a timely way and in an appropriate form to report to the board and comply with your
ASX periodic and continuous reporting obligations on listing.

Dividend policy

You should develop a dividend policy in light of the company’s business plan (it must be disclosed in
the prospectus issued and lodged with the Australian Securities and Investments Commission (ASIC)
in advance of the IPO). If there is no dividend policy, the prospectus must say so. You should also

Shareholder consider whether it is appropriate or desirable to develop a dividend reinvestment plan.
engagement
arrangements Investor relations

You will need to develop a strategy and process for shareholder communications.

It is important to review and update the company website for the IPO. After listing, you are required
to include links to corporate governance policies and ASX announcements.

08 Norton Rose Fulbright — 2019
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Assembling your IPO team

Your core IPO team will typically be a mix of your key management team Lead manager /
and corporate, legal, accounting and tax advisers. Your share registry will Ll L Management
corporate adviser team

also play a key role.

Lead manager / underwriter / corporate adviser

Core IPO team

The lead manager or underwriter is ordinarily an investment bank or
stockbroker, and typically acts as the corporate adviser. Often, more than 'aegal Investigating
one lead manager or underwriter is appointed, particularly for larger IPOs. S accountant

The lead manager will manage the overall IPO process, including by
assisting with offer strategy, structuring and marketing. They may also Tax
bring on other specialist advisers, if appropriate (eg. technical experts with e
specific expertise relevant to your industry, remuneration consultants, or
publicity specialists).

Management team

Your management team will be heavily involved in the IPO process, particularly in the process of providing key commercial and
financial information in the due diligence process.

This can be a particularly time intensive process for them as they balance their IPO preparation responsibilities with continuing
to run the day-to-day operations of the company.

Investigating accountant

The investigating accountant carries out inquiries into certain financial and accounting matters during the due diligence
process and provides:

e areport for inclusion in the prospectus on the company’s historical and forecast financial information

¢ adue diligence sign-off to the due diligence committee

e materiality guidelines providing recommendations on the level of quantitative materiality the due diligence committee
should apply to the due diligence process

e separate financial reports to the board and the due diligence committee on the historical financial information, the pro-forma
historical financial information and the forecasts

Tax adviser

The tax adviser carries out due diligence for taxation matters, including by preparing a taxation due diligence report for the due
diligence committee, a tax report for inclusion in the prospectus and a tax opinion on the offer for the board.

Legal adviser

As legal advisers Norton Rose Fulbright will provide legal advice in connection with the overall process, will liaise with the
regulators (ASIC, the Australian Competition and Consumer Commission and the Australian Prudential Regulation Authority)
as required, and will be your primary interface with ASX.

In addition, we will carry out and manage the due diligence process for the IPO. This includes:

¢ managing and coordinating due diligence inquiries
and responses

e assisting with the preparation or amendment of the company’s constitution, management contracts and corporate
governance policies which are compliant with listed company requirements

e preparing a legal due diligence report for the due diligence committee

e providing the board with a legal opinion on the due diligence process and the prospectus (including verification)

Norton Rose Fulbright — 2019 09






Listing in Australia 2019

Timing for adviser appointments

You should think about the timing of appointing advisers in light of the various actions you will need to take to get ready for
listing. For example, timing of appointment may be influenced by:

e whether any pre-IPO restructures or acquisitions will need to take place

e whether any shareholder approvals are required (eg. for conversion to a public company, share capital restructures or
constitution amendments)

e operational matters (eg. making sure that material agreements are properly documented and binding)

e the timing for preparing audited accounts

Key ASX requirements for listing

There are a number of conditions contained in the ASX Listing Rules which must be met by a company in order to list on
ASX. ASX has an absolute discretion on whether to admit a company to listing. Under the ASX Listing Rules, the company’s
structure and operations must be appropriate for a listed company. The company must apply for and be granted quotation of
all of the securities in its main class of securities (other than where ASX has restricted certain securities or where securities
have been issued under a company’s employee incentive scheme).

Key criteria include having the appropriate level of profit or assets and meeting the minimum shareholder spread
requirements.

Will you be able to satisfy either the profit test or assets test at the time of admission?

Profit test Assets test

e  Broadly, the company must be a going concern (with e  Broadly, the company must have net tangible assets of
the same main business activity for the last 3 financial at least A$4 million, or a market capitalisation at the
years) and must have: time of admission of at least A$15 million. If more

than half of the company’s total tangible assets after
- aggregated profit from continuing operations of at raising funds are cash (or in a form readily convertible
least A$1 million for the last 3 financial years to cash), the company must have commitments
consistent with its business objectives to spend at least
- consolidated profit from continuing operations of half of its cash.
greater than A$500,000 for the 12 months to a
date no more than 2 months before applying e  Generally, the company must have working capital
for admission. of at least A$1.5 million and the prospectus must
state that the company has enough working capital

e  Provide to ASX each of the following: to carry out its stated objectives.

- audited accounts for the last 3 financial year e Provide to ASX each of the following:

- audited or reviewed accounts for the most recent - audited accounts for the last 2 financial years (and
last half year (or longer period if available) if for any other entity or business acquired in the 12
applying more than 6 months and 75 days after months prior to applying for admission)

the end of the last financial year
- audited or reviewed accounts for the most recent
- reviewed pro-forma statement of financial position. last half year (or longer period if available) if
applying more than 6 months and 75 days after
the end of the last financial year (and for any other
entity or business acquired in the 12 months prior
to applying for admission)

- reviewed pro-forma statement of financial position.

Note: some differing rules apply for investment companies.

Norton Rose Fulbright - 2019 11
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Will you be able to meet the shareholder spread and free float requirements following the Offer?

Spread of at least 300 non-affiliated holders each holding Free float of not less than 20%, the ‘free float’ being the

a parcel of the company’s main class of securities with percentage of the company’s main class of securities
a value of at least A$2,000 excluding securities subject that are held by non-affiliated security holders and that
to voluntary escrow and restricted securities. Restricted are not subject to voluntary escrow or are not restricted

securities are securities that ASX requires be locked up for securities.
a specified period of time.

Most companies aim to meet the shareholder spread and free float requirements by raising capital through an offer of shares
to new shareholders in conjunction with the listing.

Will your directors and CEO be able to satisfy the good fame and character requirements?

Each director or proposed director, and the CEO or proposed CEO, of the company as at the date of listing must be of good
fame and character.

A listing application must include for each director, proposed director and its CEO or proposed CEO:

e an original or certified true copy of criminal history checks and bankruptcy checks (from the relevant authority of each
country in which they have resided in the last
10 years)

e astatutory declaration confirming they have not been (and are not) subject to disciplinary actions, investigations or any
criminal or civil proceedings involving fraud, dishonesty, misrepresentation, concealment of material facts or breach of
duty.

Given the time it can take for checks to be undertaken in certain foreign jurisdictions, in particular the US, it is important
these checks are undertaken as early as possible in the listing process to avoid delays.

Listing a foreign company
ASX has no objection to listing a foreign incorporated or registered company on ASX.

There are no significant differences in the process for a foreign company to list on ASX under a standard listing (although
some additional steps may need to be taken, and waivers may need to be obtained, to reconcile the ASX Listing Rules with
any conflicting obligations in the company’s home jurisdiction). However, ASX has stated that listings of companies that are
incorporated or registered in ‘developing markets’ may be subject to additional scrutiny by a separate management committee
within ASX, as well as the customary ASX listings committee that considers all listings. At this stage, this will include all
Chinese-owned entities.

If you are a company that is incorporated or registered in a jurisdiction other than (at the time of writing) Australia, New
Zealand, Papua New Guinea or Bermuda then, on admission, the company will need to quote CHESS Depositary Interests
(CDIs) on ASX rather than the company’s own ordinary shares or common stock. A CDI is an economic interest in the
underlying share of the company and allows the trading on ASX to be electronically settled through the ASX clearing system
(known as CHESS). As the number of foreign companies listed on ASX has increased over time, CDIs have become well
understood within the market.

If you are a foreign company that already has a primary listing on a securities exchange that is acceptable to ASX (which
would generally include the main boards of the principal exchanges in developed markets), you may wish to consider an

ASX listing under the ‘Foreign Exempt Listing’ category. The financial admission tests are significantly higher than for a
standard listing, requiring at least A$200 million of profits for the previous 3 financial years or net tangible assets or a market
capitalisation exceeding A$2 billion. The benefit of a ‘Foreign Exempt Listing’ is that you would be subject to a small subset of
the ASX Listing Rules (on the basis that you would be required to comply with the rules of your home exchange).

ASX is consulting on the extension of the good fame and character requirements to CEOs and proposed CEOs, and we expect ASX will adopt this requirement in mid 2019.

12 Norton Rose Fulbright — 2019
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Special rules apply to facilitate dual listings by companies listed on the main board of NZX (but not the alternative markets,
NZAX and NXT). Companies formed or established in New Zealand that have their primary listing on the main board of NZX
may qualify for a ‘Foreign Exempt Listing’ by satisfying either the profit or asset test for a standard listing (with some minor
exceptions), rather than the higher financial criteria for a ‘Foreign Exempt Listing’.

Compliance listing

If the company will not raise any capital as part of its admission to the official list of ASX and instead seeks to create a trading
facility for its securities, it may prepare an information memorandum as its disclosure document and provide it to ASX
instead of the preparation of a prospectus (with the consent of ASX). This document does not need to be lodged with ASIC.

Back door listing

If the company seeks to list by transferring its main undertaking to a company that is already listed on ASX, this involves
a significant change to the nature and/or scale of the listed company. The company will need to consult with ASX prior
to completing the transaction to confirm which of the ASX Listing Rules (particularly admission requirements) will be
applicable and whether approval from security holders will be necessary.

Back door listings commonly involve an issue of securities of the listed company to the unlisted company (or a combination
of cash and scrip) or a cash payment to the unlisted company with cash raised through a capital raising carried out by the
listed company.

Timing and key documents

The listing application (Appendix 1A) is lodged with ASX within seven days of lodgement of the prospectus with ASIC. ASX
aims to review and approve an application within four to six weeks of submission of Appendix 1A and all other required
documents to provide evidence it has met ASX’s admission requirements (a non-exhaustive table setting out the key
documents is included on the next page).

ASX may fast-track this process if a pathfinder prospectus and draft listing application is provided at least a month before
final lodgement. Generally, listing occurs two weeks after the date the company formally lodges its prospectus with ASIC if
the application has been fast-tracked.

Companies applying to be listed on ASX should note that ASX may impose certain conditions to any listing application

approval which must be satisfied before quotation and certain waivers may be necessary from the ASX Listing Rules, which
may impact the timetable for listing.

Norton Rose Fulbright - 2019 13
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Key documents required for listing

A completed Appendix 1A Information Form and Checklist
A copy of the company’s certificate of incorporation, certificate of registration or other evidence of status
A copy of the company’s constitution

An electronic version and 25 copies of the prospectus or information memorandum, as lodged with ASIC

If the company’s corporate governance statement is not included in its prospectus or information memorandum,
a copy of the entity’s corporate governance statement setting out how the company complies with ASX’s
recommendations

Original executed agreement with ASX that documents may be given to ASX and authenticated electronically

If the company’s trading policy is not included in its prospectus or information memorandum, a copy of the
company’s trading policy

For each director or proposed director, a list of the countries in which they have resided over the past 10 years and an
original or certified true copy of a national criminal history check and bankruptcy check

A statutory declaration from each director or proposed director confirming they have not been (and are not)
subject to disciplinary actions, investigations or any criminal or civil proceedings involving fraud, dishonesty,
misrepresentation, concealment of material facts or breach of duty

A holding statement for each class of securities to be quoted or a specimen holding statement for CDIs (as applicable)

Payment for the initial listing fee

A copy of every prospectus, product disclosure statement or information memorandum issued by the company in
connection with any issue of securities (in all classes) in the last 5 years

If the company has or proposes to have any debt securities or convertible debt securities on issue, a copy of any trust
deed applicable to those securities

A copy of any dividend or distribution reinvestment plan

A copy of any employee incentive scheme

Copies of all of the material contracts referred to in the prospectus or information memorandum
A copy of the company’s most recent annual report

Evidence to satisfy profit or asset test (see above)

Copies of all restriction agreements (Appendix 9A) entered into in relation to restricted securities (if applicable).

Copies of all undertakings issued by any bank, recognised trustee or the provider of registry services to the entity in
relation to such restriction agreements (if applicable)

14 Norton Rose Fulbright — 2019
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Getting your prospectus ready

Generally, a company looking to conduct an IPO in Australia
will be required to prepare a prospectus to offer securities to
the public and list on ASX.

The due diligence process

In Australia, the IPO due diligence process is a customary
and generally well-understood process. The process is
geared towards ensuring the prospectus does not contain
any misleading or deceptive statements, complying

with disclosure requirements under Australian laws and
establishing defences against (and minimising) potential
liability for the company and its directors and other persons
involved in preparing the prospectus (see ‘Potential
liability’ below).

The due diligence framework centres around a due diligence
committee, which is ordinarily made up of all or some of

the company’s directors and senior management, its legal
adviser, accounting adviser and lead manager or financial
adviser (particularly where the offer is to be underwritten
by that lead manager or financial adviser). The committee
oversees the due diligence process to ensure that a robust
system is put in place and inquiries are appropriately
carried out.

A due diligence planning memorandum is usually prepared
which outlines the due diligence process to be undertaken,

including verification and sign-off procedures, and governs

the operation of the due diligence committee.

Verification is undertaken once the prospectus is
substantially complete prior to lodgement with ASIC and
ASX. This process is normally coordinated and managed by
the legal advisors to ensure that the contents (particularly
material statements regarding the company and its
performance) of the prospectus are accurate and can be
substantiated. Where statements of opinion or future
performance cannot be substantiated by an independent
source, the verification process ensures that the statement is
based on reasonable assumptions or is removed from

the prospectus.

At the end of the due diligence process, all members of the
due diligence committee are required to provide a sign-off
to the committee confirming that due diligence is complete.
Following sign-off, the committee provides a final report to
the board of the company.

The due diligence process can be demanding and can involve
a substantial amount of management time, in particular
with respect to the due diligence required on the company’s
historical and prospective (if any) financial information.

16 Norton Rose Fulbright — 2019

The distraction to management should not be
underestimated and the company should consider ensuring
that it has appropriate personnel to assist management
with the running of the business through the process, or
appointing a qualified project manager to manage the
process and limit the distraction for management.

Potential liability

The company and its directors, underwriters and other
persons involved in a contravention of the disclosure
obligations may have civil or criminal liability if there are
omissions from a prospectus or if the prospectus includes
misleading or deceptive statements.

The company and its directors, and other persons involved
may also be exposed to civil and criminal liability for
dishonest or misleading conduct in connection with the offer
of securities generally (eg. in the course of marketing

the Offer).

An effective due diligence process is critical to minimise
liability and establish defences (to the extent available).

Defences

There are defences available against the prospectus-specific
liability under the Corporations Act where a person:

a. made all reasonable inquiries and believed on
reasonable grounds that there was no omission or the
relevant statement was not misleading or deceptive
(known as the ‘due diligence defence’); or

b. placed reasonable reliance on information given to
them by another person (other than an employee or
agent, or in the case a company, its directors).

To ensure these defences to potential liability are available,
if required, a key factor is establishing a robust due diligence
process and appointing experienced and quality legal
advisers to assist with your IPO.
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Snapshot of the due diligence process

@

Investigating
accountant

=

Legal
adviser

~. \ /-

Due diligence committee

Directors and
management

Lead manager(s)
/ underwriter(s)

The due diligence committee adopts the diligence framework and oversees the due diligence process for the prospectus.

The company’s investigating ccountant, Due diligence committee members identify
tax adviser, legal adviser and management Due diIigence significant issues and the committee
conduct due diligence based on an agreed Accounting / financial, tax, determines whether to resolve each issue or
work program and report to the due diligence legal and commercial disclose the issue in the prospectus.
committee.

The company and its advisers prepare the The company verifies each statement in the
prospectus. The drafting is usually led by the
lead manager(s) / underwriter(s) with input

from the other advisers.

prospectus by reference to an independent source
document (assisted by its legal adviser, where
required). Statements of the company’s intention/
opinion/belief are verified by management (as
appropriate) and sent to the board for approval.

Due diligence committee members (and
potentially other reporting persons) provide
final reports / sign-offs to the committee on
the prospectus.

Due diligence committee members confirm to
the board that the appropriate due diligence
process has been conducted.

The board approves the prospectus for
logement with ASIC.

Each director and other persons named in the
prospectus (e.g. the company’s legal adviser
investigating accountant etc) must provide a
written consent to lodgement of the prospectus.

The due diligence committee implements a Before securities are issues under the
system of continuing enquiry to ensure that
any new circumstances which may require
disclosure in a replacement or supplementary

prospectus are identified and considered.

prospectus, due diligence committee members
(and potentially other reporting persons)
confirm that no new circumstances have arisen

which would require disclosure to investors.

Norton Rose Fulbright — 2019 17
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What should your prospectus include?
The general test

The general disclosure requirements for Australian prospectuses are broad. A prospectus must include all
information that investors and their professional advisers would reasonably require (and reasonably expect to
see in the prospectus) to make an informed assessment of:

¢ the company’s assets and liabilities, financial position and performance, profits and losses, and prospects
¢ the rights and liabilities attaching to the securities on offer.

There is no express exception for confidential information. However, this does not necessarily mean you must
disclose commercially sensitive information - the information may not be relevant to an investor’s decision to
invest in the IPO or it may not be reasonable to expect the information to be included in the prospectus due to
its sensitive nature. Where disclosure is required, you may need to obtain consents from third parties (eg. from
counterparties to material contracts).

Market practice

Based on ASIC guidance and market practice, these are the broad categories of information typically included
in an IPO prospectus. A technical expert’s report may also be appropriate to include depending on your industry
sector and key assets (eg. a technology company may include an independent report on key intellectual
property owned by that company).

Key features of important
agreements, including 1 0 1
those critical to generating

income or meeting Additional Investment

objectives or which have information overview

significant obligations. 9 2

Material

agreements Industry

overview

8 3

Investigating Business
Accountant’s Report overview

7

Details of
the offer Financial

information
6 5

Directors & Risk Typically, 3 years of historial and
other key factors pro forma historical financial

people information.

Forecast financial information
may be desirable from a marketing
perspective but should only be
included if there are reasonable
grounds for the forecast.

18 Norton Rose Fulbright — 2019
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The listing process

Listing usually takes at least 3 to 4 months from start to finish, although the process may take longer depending on how well
progressed the company is with its IPO preparation and whether any pre-IPO restructures will take place. Set out below is an
indicative timeline where the company is conducting pre-IPO marketing to sophisticated or institutional investors on the basis
of a pathfinder (ie. almost final) prospectus. This indicative timeline is aspirational and many IPOs often run longer.

Admission to the official
list of ASX and commencement
of official quotation of securities

Q Offer closes

Listing

Offer period

Week9 Week10 Week1l Week 12

|M| Offer opens -+ -- O
@ ASIC review
8 ("exposure . o
= period”) ASX Listing Application
Prospectus submitted within 7 days
lodged e O """" of prospectus lodgement.
~ with ASIC ASIC can extend this
% period by a further 7 days
(5}
=
© Negotiation of underwriting agreement
% or offer management agreemen
5}
3
) Pathfinder o Roadshow
< prospectus : presentations
d for roadshow ---- O O """ % for sophisticated
= presentations and institutional
finalised investors begin
<
X
[}
2 Preparation of ASX listing application
(50]
X
8
= Drafting of prospectus
N
E
g — First due Due diligence
(\o» diligence
@ @; committee O
- meeting
X
[}
5}
s

*Note: There are some steps that are critical to the ASX listing application which must be commenced earlier. For example, the company must provide bankruptcy and criminal history checks for all
directors and CEO as part of the ASX Listing Application. These checks may take some time to obtain (particularly if they need to to be obtained in foreign jurisdictions).
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Engaging with regulators
ASIC oversees offers of securities, including prospectus disclosure and restrictions on marketing and advertising (see
‘Bringing the Offer to market’, page 21). ASX oversees the listing process, including admission to ASX’s official list and the

ongoing compliance with the ASX Listing Rules.

There are a number of key stages of ASX and ASIC engagement during the process.

Admission to the official list of
ASX and commencement of
official quotation of securities

o
« :
5 @ ASX listing decision
g ASX may attach conditions which must
be met before admission to the official
- list or commencement of quotation of
w securities. Conditions usually include
S provision of some further information for
9] disclosure to the market (eg. final price,
= top 20 holders, number of escrowed
o securities).
«
R4
o)
(]
2
()
x
(]
)
3
2 ASIC review
S . ("exposure - e .
2 Prospectus lodged with period”) ASX Listing Application submitted
ASIC (including initial listing fee) within 7
ASIC has the ability to issue @ """"" @ favechnosneciusiofacmatt
~ a stop order during the 7 ° 3 ASX usually takes 4 to 6 weeks to consider
S day period immediately after : : the Application.
g the prospectus is lodged : g
if it thinks the disclosure is : :
defective (and may extend A :
© that period by another 7 : :
= days). : :
o 3 g
= E :
ASIC relief applications (if 5 ASX engagement
i’ :;gre?)f b It is market practice to arrange a meeting
5 e esri?algl en?r?)'{elgtigﬁcteossary : with ASX at the beginning of the listing
= certain aspects of the offer : process to inform ASX of the proposed
(eg. in relation to the pre- : listing. ASX should be consulted as early
< Eégtsripc?icotgg)adljllgvryes:/ggr ASIC : as possible to initiate a dialogue and identify
x - ) : : N .
g relief may not be available if @ ..... : @ any significant issues that may need to be
2 the relief sought does not fit : resolved (and the company should apply
within existing ASIC policy. 3 for in-principle advice if there are concerns
@ about its suitability for listing). The company
x Potential ASIC consultation should seek ASX’s views on any waivers or
8 ASIC will not review the confirmations it requires well before applying
3 prospectus before it is formally for listing. ASX will usually initially provide
lodged. To the extent the offer a preliminary view (or in-principle advice, if
Q ﬁr the prospectus disclosure applied for) on the issues, with any waivers
o as some particularly unusual ided it of ASX's listing decisi
5 aspects, it may be possible to provided as part o s listing decision.
= consult with ASIC at an earlier
stage to identify significant
issues.
«
x
o)
()
2

20 Norton Rose Fulbright — 2019



Listing in Australia 2019

Bringing the Offer to market
Advertising and marketing the Offer

The Corporations Act sets out restrictions on what a company may do, or say, or advertise in the market, during the lead up

to the lodgement of the prospectus for a public offer of its shares. This is primarily directed at protecting retail investors and
ensuring that they have all of the appropriate information contained in the prospectus before making an investment decision.
However, certain marketing and advertising activities are allowed before a prospectus is lodged with ASIC, provided they are
limited in detail and contain certain statements.

Marketing and advertising of your IPO prior to lodgement of the prospectus that is directed only at sophisticated or
institutional investors is generally permitted. In this context, lead managers and companies use a number of strategies to
generate investor interest in the lead up to the official launch of the Offer.

Once the prospectus is lodged with ASIC, the restrictions largely fall away, and a company is free to market and advertise the
Offer provided it is consistent with the information contained in the prospectus.

Typical marketing and advertising activity

histi o
S BTG Retail investors

© ®
© ®
© ©
© ©
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Activit Nature of activi e rers .
y ty institutional investors

¢ An introduction to the company and its business
Pre-IPO activities.
roadshow o

Soft soundings of investors who may be interested
in investing in a public offer.

e A roadshow specifically designed to sell the Offer to

investors.
e Usually conducted immediately prior to lodgement
Pre-IPO of the prospectus.
roadshow e May be done through the provision of a ‘pathfinder’

prospectus to investors.
e May include the provision of information to allow
the preliminary preparation of broker reports.

AdVEl'tiSiPS * Subject to exemptions, advertising and publicity
zzg)ll?:bhaty needs to be limited to disclosure of certain
prospectus is information related to the Offer prescribed under
lodged the Corporations Act.

e May take the form of newspaper or TV
Advertising advertisements in larger offers.
and publicity ¢ Company presentations to investor groups and high
following net worth individuals.
lodgement ¢ Information should be restricted to information
of the contained in the prospectus and must include
prospectus

information prescribed in the Corporations Act.
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Structuring the Offer
An Offer can be structured in a number of ways and can involve a number of different types of offers. The structure of the
Offer will usually be determined by the lead manager, in conjunction with the company, based on the feedback from the IPO

roadshows and other pre-IPO marketing, and based on the perceived best chances of success in selling the Offer. Examples of
types of offers that could be used in an IPO are set out below.

Possible Offer categories

Public

Emgflfzee Offer Many Offers do not consist of a genuine “general offer” to the public. In

certain circumstances the Offer may be sold only to institutional investors
(institutional offer) and to brokers or financial planner networks, who
then sell it to their underlying clients (broker firm offers).

Initial Public
o Offer However, where an ASX listing is associated with the public offer
Rriority/Offer] Institutional

Chairman’s List G (which is most likely to be the case), the company must obtain sufficient
shareholder spread to satisfy ASX listing requirements (see ‘Key ASX
requirements for listing’, page 11).

Broker Firm
Offer

Pricing the Offer

The lead manager will usually lead discussions regarding the pricing of the Offer based on the company’s value and the level
of demand for the shares based on the company’s marketing activities and pre-IPO roadshows.

More common for smaller Offers. The price is fixed from the outset. Prior to formally launching the
Offer the lead manager may already have undertaken a bookbuild to fill the institutional offer at the

bzt it proposed price. Failure to fill the book may lead to a reduction in the price prior to fixing the price in
the prospectus.
More common for larger Offers. A price range is provided in the prospectus and institutions bid into a
Open price Offer bookbuild at the price they are willing to pay. Once the price of the bookbuild is fixed, that will usually
pen p set the price for the retail offer, which in some cases, may be priced at a small discount to the amount
paid by institutions.
Underwriting

Whether the Offer is underwritten will depend on the lead manager’s appetite for risk related to the securities on offer, the
final price and the demand for the securities. It is not normally required in open price Offers. A lead manager is unlikely to
agree to underwrite until it has an understanding of the extent of the potential shortfall under the Offer (if any) from its pre-
IPO roadshows. For this reason, the underwriting agreement will not be signed until immediately prior to the lodgement of
the prospectus and following any bookbuild or pricing discussions with potential investors.
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Life as a listed company

Life will be very different as a listed company. In particular, you will need to adjust to continuous disclosure obligations and
shareholder approvals for some corporate transactions, which you may not have previously had to think about.

This is a snapshot of some of the key ongoing obligations and restrictions that will apply post-listing under the ASX Listing
Rules and the Corporations Act.

Continuous
disclosure

Financial reporting

Control restrictions

Insider trading — ‘no
tipping’

Shareholder
approvals

Shareholding
notifications

Corporate
governance
compliance and
reporting

The company must immediately disclose to the market information concerning it that a reasonable person
would expect to have a material effect on the price or value of its securities, unless the information falls
within an exception.

Yearly (audited) and half-yearly (audited or reviewed) financial disclosures must be made to ASX in
accordance with specified reporting deadlines.

Quarterly reports are also required for certain mining and oil and gas companies and for companies (other
than investment companies) that were admitted under the assets test where half or more of their total
tangible assets (after raising funds) were in cash or in a form readily convertible to cash, which will usually
be the case for pre-revenue companies.

For Australian companies, control restrictions under Chapter 6 of the Corporations Act will apply (which
may not have previously been the case). This means that a person must not acquire voting power in the
company beyond 20%, other than through a permitted gateway.

In addition to the ‘no dealing’ insider trading rules applying to all companies, listed companies are subject
to the ‘no tipping’ insider trading rules.

The ‘no tipping’ rules require insiders not to communicate inside information to another person if they know
(or ought reasonably to know) that the other person would be likely to deal in the company’s securities.
Directors and management will need to take particular care with their interactions with

third parties.

A number of corporate actions will require shareholder approval under the ASX Listing Rules,
including certain:

¢ related party transactions
e issues of securities in excess of the company’s placement capacity in a 12 month period (usually 15%)
¢ significant transactions.

The company must disclose to ASX its directors’ interests in the company’s securities.

For Australian companies, shareholders who (with their associates) hold 5% or more of the voting shares in
the company must disclose their shareholding to the market. Foreign companies are required to disclose to
ASX equivalent information received under any equivalent overseas law or their constitution.

There are a number of ASX best practice corporate governance principles and recommendations dealing
with a range of corporate governance issues, including director independence, board committees, policies
and diversity disclosures. The company must either follow them or explain the reasons for any non-
compliance in its annual report (and there are a small number of mandatory ones for some companies).
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Our IPO experience

customer-focused.”
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Norton Rose Fulbright’s “quality of advice is
excellent and the lawyers are exceptionally

Equity Capital Markets — Australia
Chambers Asia-Pacific 2019

Examples of some of our recent Australian IPO experience are set out below. For further information, please contact one

of our team (see ‘Key contacts’, page 27).

Renergen Limited

Advised Renergen, an emerging producer of helium and LNG
already listed on the Johannesburg Stock Exchange’s AltX
with a market capitalisation of $90m, on its $10m capital
raise and secondary listing on ASX.

June 2019 | Lead Manager: The Eights Group

Althea Group Holdings Limited

Advised Althea, an Australian owned licensed importer and
producer of medicinal cannabis, on its $20m IPO and listing
on ASX.

September 2018 | Lead Manager: PAC Partners Securities

Shaver Shop Limited

Advised Shaver Shop, Australia’s leading retailer of personal
grooming products, on its fully underwritten $150m IPO and
listing on ASX.

July 2016 | Joint Lead Managers: Ord Minett, Shaw and
Partners

Volpara Health Technologies Limited

Advised Volpara Health Technologies, a market leading
software company with software that helps with the early
detection of breast cancer, on its fully underwritten $61m
IPO and listing on ASX.

April 2016 | Lead Manager: Morgans Corporate

Appen Limited

Advised Appen, one of the world’s leading providers
of language technology data and services, on its fully
underwritten $60m IPO and listing on ASX.

January 2016 | Lead Manager: Bell Potter Securities

Temple & Webster Group Limited

Advised Temple & Webster, Australia’s No. 1 on-line home
furnishings retailer, on its fully underwritten $120m IPO and
listing on ASX.

December 2015 | Lead Manager: Bell Potter Securities

Adherium Limited

Advised the lead manager on the fully underwritten $350
million IPO of Adherium Limited, a disruptive technology
medical devices company.

August 2015 | Lead Manager: Bell Potter Securities

Martin Aircraft Company Limited

Advised Martin Aircraft, the developer of the world’s
first practical personal jetpack, on its Chinese investor
cornerstone investment and subsequent $100m IPO and
listing on ASX.

February 2015 | Joint lead Managers: Axstra Capital, J.
Diddams, Miro Capital Advisory
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Key contacts

For further information about any of the issues discussed in this publication, or other questions about listing in Australia,
please contact one of our Equity Capital Markets team members listed below.

Jeremy Wickens | Adam Edelman
Partner Partner
Melbourne Perth
Tel +61 3 8686 6730 ‘ . Tel +61 8 6212 3220
jeremy.wickens@nortonrosefulbright.com adam.edelman@nortonrosefulbright.com
David Jewkes

e Partner

] é Perth

Tel +61 8 6212 3225
‘ david.jewkes@nortonrosefulbright.com

o
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Norton Rose Fulbright

Norton Rose Fulbright is a global law firm. We provide the world’s preeminent corporations and financial institutions with a full business law
service. We have more than 4000 lawyers and other legal staff based in more than 50 cities across Europe, the United States, Canada, Latin
America, Asia, Australia, the Middle East and Africa.

Recognized for our industry focus, we are strong across all the key industry sectors: financial institutions; energy; infrastructure, mining and
commodities; transport; technology and innovation; and life sciences and healthcare. Through our global risk advisory group, we leverage our
industry experience with our knowledge of legal, regulatory, compliance and governance issues to provide our clients with practical solutions to
the legal and regulatory risks facing their businesses.

Wherever we are, we operate in accordance with our global business principles of quality, unity and integrity. We aim to provide the highest
possible standard of legal service in each of our offices and to maintain that level of quality at every point of contact.

Norton Rose Fulbright Verein, a Swiss verein, helps coordinate the activities of Norton Rose Fulbright members but does not itself provide legal services to clients. Norton Rose Fulbright has offices in
more than 50 cities worldwide, including London, Houston, New York, Toronto, Mexico City, Hong Kong, Sydney and Johannesburg. For more information, see nortonrosefulbright.com/legal-notices.

The purpose of this communication is to provide information as to developments in the law. It does not contain a full analysis of the law nor does it constitute an opinion of any Norton Rose Fulbright
entity on the points of law discussed. You must take specific legal advice on any particular matter which concerns you. If you require any advice or further information, please speak to your usual
contact at Norton Rose Fulbright.
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