Legal update
Quebec: three implementing regulations of the Act Respecting
Contracting by Public Bodies amended
November 2015
Construction, engineering and infrastructure
On November 11, 2015, three draft regulations to amend (i) the Regulation respecting supply contracts of public
bodies, (2) the Regulation respecting service contracts of public bodies and (3) the Regulation respecting construction
contracts of public bodies were published in the Gazette Officielle du Québec (Draft Regulations).
These Draft Regulations are primarily intended to amend the notice and tender documents and the tender compliance
requirements.
The Draft Regulations also introduce measures for the electronic transmission of bids via the electronic tendering
system (SEAO) and add a requirement for public bodies to provide a tenderer, upon written request, with the results of
the quality evaluation of its bid.

Amendments to the compliance requirements
As proposed, the Draft Regulations make significant changes to the compliance requirements contained in the tender
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documents provided by public bodies. Under the current regulations, the documents have to include compliance
requirements for which non-compliance will entail automatic rejection of the bid.
The Draft Regulations propose amendments allowing a public body to include compliance requirements for which
irregularities can be remedied. However, the irregularities must be addressed within the period set by the public body
or else the bid will automatically be rejected.
They also propose removing certain compliance requirements that, under the current regulatory provisions, have to be
included in the tender documents. For example, unless raised to the level of a “compliance requirement” by the public
body, the following irregularities will not result in automatic rejection:

•

absence of a required document;

•

absence of a signature required from an authorized person other than the signature evidencing the tenderer’s
undertaking or on the document concerning the tendered price; and

•

an erasure or correction to the tendered price that is not initialed.

Transmission of the quality evaluation results
Under the Draft Regulations, a tenderer can request the results of the quality evaluation of its bid in writing. The public
body, after awarding the contract and upon receiving the request, must provide the tenderer with the quality evaluation
results for each criterion used and briefly explain why the bid was not selected.
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Electronic transmission of tenders
The Draft Regulations propose measures for electronic bid submissions. Under the Draft Regulations in their current
form, bids can be submitted using the electronic submission system (SEAO) if this option is indicated in the contractual
documents. If a tenderer elects this option, its bid will automatically be rejected if it is not submitted electronically.

Total acquisition cost
The concept of “total acquisition cost” enables additional costs not included in the bid to be considered when the
public body determines the lowest price or the lowest adjusted price. However, this concept only affects the Regulation
to amend the Regulation respecting supply contracts of public bodies.
The price adjustment must be based on quantifiable and measurable elements identified in the tender documents.
Additional costs are the costs borne by the public body during the useful life of the acquired goods and may include, in
particular, installation, support and training costs not already included in the bid price. Where the public body has
considered additional costs in determining the price, the value of such costs must be sent to each tenderer within
15 days after the contract is awarded.

Compliance tests
The draft Regulation to amend the Regulation respecting supply contracts of public bodies allows public bodies to
require, under certain terms and conditions, compliance tests to be conducted in respect of the goods proposed by
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tenderers.

Conclusion
The Draft Regulations also propose consequential adjustments to the rules proposed by the draft Regulation
respecting contracting by public bodies in the field of information technologies, published on the same date in the
Gazette Officielle du Québec. For more information concerning the proposed adjustments, we refer you to our
November 2015 Legal update.
The government has initiated a 45-day public consultation period (until December 28, 2015) during which interested
parties may submit written comments on the Draft Regulations.
In conclusion, suppliers and service providers who regularly do business with public bodies should give special
attention in the coming months to the changes that will be made to tender documents, especially the eligibility and
compliance requirements, and to the requirement to submit a bid electronically.
René-Martin Langlois
Catherine S. Simard

Footnotes
1.

We are referring to the Regulation respecting supply contracts of public bodies, the Regulation respecting service contracts of public
bodies and the Regulation respecting construction contracts of public bodies.

2.

Such compliance requirements are also included in the draft Regulation respecting contracting by public bodies in the field of
information technologies published in the Gazette officielle du Québec on November 11, 2015
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